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IMPORTANT NOTICE:

THE GoOVERNMENT PRINTING WORKS WILL NOT BE HELD RESPONSIBLE FOR ANY ERRORS
THAT MIGHT OCCUR DUE TO THE SUBMISSION OF INCOMPLETE / INCORRECT / ILLEGIBLE COPY.

NO FUTURE QUERIES WILL BE HANDLED IN CONNECTION WITH THE ABOVE.
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Government Printing Works
REPUBLIC OF SOUTH AFRICA

HIGH ALERT: SCAM WARNING!!!

TO ALL SUPPLIERS AND SERVICE PROVIDERS OF THE
GOVERNMENT PRINTING WORKS

It has come to the attention of the GOVERNMENT PRINTING WORKS that there are certain unscrupulous
companies and individuals who are defrauding unsuspecting businesses disguised as representatives
of the Government Printing Works (GPW).

The scam involves the fraudsters using the letterhead of GPW to send out fake tender bids to companies
and requests to supply equipment and goods.

Although the contact person’s name on the letter may be of an existing official, the contact details on
the letter are not the same as the Government Printing Works. When searching on the Internet for the
address of the company that has sent the fake tender document, the address does not exist.

The banking details are in a private name and not company name. Government will never ask you to
deposit any funds for any business transaction. GPW has alerted the relevant law enforcement authorities
to investigate this scam to protect legitimate businesses as well as the name of the organisation.
Example of e-mails these fraudsters are using:

PROCUREMENT @ GPW-GOV.ORG

Should you suspect that you are a victim of a scam, you must urgently contact the police and inform the
GPW.

GPW has an official email with the domain as @gpw.gov.za

Government e-mails DO NOT have org in their e-mail addresses. All of these fraudsters also use the
same or very similar telephone numbers. Although such number with an area code 012 looks like a
landline, it is not fixed to any property.

GPW will never send you an e-mail asking you to supply equipment and goods without a purchase/order
number. GPW does not procure goods for another level of Government. The organisation will not be
liable for actions that result in companies or individuals being resultant victims of such a scam.

Government Printing Works gives businesses the opportunity to supply goods and services through
RFQ / Tendering process. In order to be eligible to bid to provide goods and services, suppliers must
be registered on the National Treasury’s Central Supplier Database (CSD). To be registered, they must
meet all current legislative requirements (e.g. have a valid tax clearance certificate and be in good
standing with the South African Revenue Services - SARS).

The tender process is managed through the Supply Chain Management (SCM) system of the department.
SCM is highly regulated to minimise the risk of fraud, and to meet objectives which include value for
money, open and effective competition, equitability, accountability, fair dealing, transparency and an
ethical approach. Relevant legislation, regulations, policies, guidelines and instructions can be found on
the tender’s website.

This gazette is also available free online at www.gpwonline.co.za
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Fake Tenders

National Treasury’s CSD has launched the Government Order Scam campaign to combat fraudulent
requests for quotes (RFQs). Such fraudulent requests have resulted in innocent companies losing
money. We work hard at preventing and fighting fraud, but criminal activity is always a risk.

How tender scams work
There are many types of tender scams. Here are some of the more frequent scenarios:

Fraudsters use what appears to be government department stationery with fictitious logos and contact
details to send a fake RFQ to a company to invite it to urgently supply goods. Shortly after the company
has submitted its quote, it receives notification that it has won the tender. The company delivers the
goods to someone who poses as an official or at a fake site. The Department has no idea of this
transaction made in its name. The company is then never paid and suffers a loss.

OR

Fraudsters use what appears to be government department stationery with fictitious logos and contact
details to send a fake RFQ to Company A to invite it to urgently supply goods. Typically, the tender
specification is so unique that only Company B (a fictitious company created by the fraudster) can
supply the goods in question.

Shortly after Company A has submitted its quote it receives naotification that it has won the tender.
Company A orders the goods and pays a deposit to the fictitious Company B. Once Company B receives
the money, it disappears. Company As money is stolen in the process.

Protect yourself from being scammed
e |f you are registered on the supplier databases and you receive a request to tender or quote that
seems to be from a government department, contact the department to confirm that the request is
legitimate. Do not use the contact details on the tender document as these might be fraudulent.

e Compare tender details with those that appear in the Tender Bulletin, available online at
www.gpwonline.co.za

e Make sure you familiarise yourself with how government procures goods and services. Visit the
tender website for more information on how to tender.

¢ |f you are uncomfortable about the request received, consider visiting the government department
and/or the place of delivery and/or the service provider from whom you will be sourcing the goods.

¢ In the unlikely event that you are asked for a deposit to make a bid, contact the SCM unit of the
department in question to ask whether this is in fact correct.

Any incidents of corruption, fraud, theft and misuse of government property in the Government Printing
Works can be reported to:

Supply Chain Management: Ms. Anna Marie Du Toit, Tel. (012) 748 6292.
Email: Annamarie.DuToit@gpw.gov.za

Marketing and Stakeholder Relations: Ms Bonakele Mbhele, at Tel. (012) 748 6193.
Email: Bonakele.Mbhele @ gpw.gov.za

Security Services: Mr Daniel Legoabe, at tel. (012) 748 6176.
Email: Daniel.Legoabe @ gpw.gov.za

~\
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Closing times for ORDINARY WEEKLY

GOVERNMENT GAZETTE

2021

The closing time is 15:00 sharp on the following days:

YYYYYYYYYYYYYYYYYYYYYYYYYYYYYYYYYYYYYVYYYYYYYVYYYYYYYYY

24 December 2020, Thursday for the issue of Thursday 31 December 2020
31 December 2020, Thursday for the issue of Friday 08 January 2021

08 January, Friday for the issue of Friday 15 January 2021
15 January, Friday for the issue of Friday 22 January 2021
22 January, Friday for the issue of Friday 29 January 2021
29 January, Friday for the issue of Friday 05 February 2021
05 February, Friday for the issue of Friday 12 February 2021
12 February, Friday for the issue of Friday 19 February 2021
19 February, Friday for the issue of Friday 26 February 2021
26 February, Friday for the issue of Friday 05 March 2021
05 March, Friday for the issue of Friday 12 March 2021

12 March, Friday for the issue of Friday 19 March 2021

18 March, Thursday for the issue of Friday 26 March 2021
25 March, Thursday for the issue of Thursday 01 April 2021
31 March, Wednesday for the issue of Friday 09 April 2021
09 April, Friday for the issue of Friday 16 April 2021

16 April, Friday for the issue of Friday 23 April 2021

22 April, Thursday for the issue of Friday 30 April 2021

30 April, Friday for the issue of Friday 07 May 2021

07 May, Friday for the issue of Friday 14 May 2021

14 May, Friday for the issue of Friday 21 May 2021

21 May, Friday for the issue of Friday 28 May 2021

28 May, Friday for the issue of Friday 04 June 2021

04 June, Friday for the issue of Friday 11 June 2021

10 June, Thursday for the issue of Friday 18 June 2021

18 June, Friday for the issue of Friday 25 June 2021

25 June, Friday for the issue of Friday 02 July 2021

02 July, Friday for the issue of Friday 09 July 2021

09 July, Friday for the issue of Friday 16 July 2021

16 July, Friday for the issue of Friday 23 July 2021

23 July, Friday for the issue of Friday 30 July 2021

30 July, Friday for the issue of Friday 06 August 2021

05 August, Thursday for the issue of Friday 13 August 2021
13 August, Friday for the issue of Friday 20 August 2021

20 August, Friday for the issue of Friday 27 August 2021

27 August, Friday for the issue of Friday 03 September 2021

03 September, Friday for the issue of Friday 10 September 2021
10 September, Friday for the issue of Friday 17 September 2021
16 September, Thursday for the issue of Thursday 23 September 2021
23 September, Thursday for the issue of Friday 01 October 2021

01 October, Friday for the issue of Friday 08 October 2021
08 October, Friday for the issue of Friday 15 October 2021
15 October, Friday for the issue of Friday 22 October 2021
22 October, Friday for the issue of Friday 29 October 2021
29 October, Friday for the issue of Friday 05 November 2021

05 November, Friday for the issue of Friday 12 November 2021
12 November, Friday for the issue of Friday 19 November 2021
19 November, Friday for the issue of Friday 26 November 2021
26 November, Friday for the issue of Friday 03 December 2021
03 December, Friday for the issue of Friday 10 December 2021
09 December, Thursday for the issue of Friday 17 December 2021
17 December, Friday for the issue of Friday 24 December 2021
23 December, Thursday for the issue of Friday 31 December 2021

This gazette is also available free online at www.gpwonline.co.za
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FOR PUBLICATION OF NOTICES
| COMMENCEMENT: 1 APRIL 2018 |
NATIONAL AND PROVINCIAL
Notice sizes for National, Provincial & Tender gazettes 1/4, 2/4, 3/4, 4/4 per page. Notices submitted will be charged
at R1008.80 per full page, pro-rated based on the above categories.
Pricing for National, Provincial - Variable Priced Notices
Notice Type Page Space New Price (R)
Ordinary National, Provincial 1/4 - Quarter Page 252.20
Ordinary National, Provincial 2/4 - Half Page 504.40
Ordinary National, Provincial 3/4 - Three Quarter Page 756.60
Ordinary National, Provincial 4/4 - Full Page 1008.80
EXTRA-ORDINARY
All Extra-ordinary National and Provincial gazette notices are non-standard notices and attract a variable price based
on the number of pages submitted.
The pricing structure for National and Provincial notices which are submitted as Extra ordinary submissions will
be charged at R3026.32 per page.
J

This gazette is also available free online at www.gpwonline.co.za
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g | GOVERNMENT PRINTING WORKS - BUSINESS RULES |

The Government Printing Works (GPW) has established rules for submitting notices in line with its electronic
notice processing system, which requires the use of electronic Adobe Forms. Please ensure that you adhere to
these guidelines when completing and submitting your notice submission.

CLosING TiMEs FOR AccePTANCE OF NOTICES

1. The Government Gazette and Government Tender Bulletin are weekly publications that are published on
Fridays and the closing time for the acceptance of notices is strictly applied according to the scheduled
time for each gazette.

2. Please refer to the Submission Notice Deadline schedule in the table below. This schedule is also published
online on the Government Printing works website www.gpwonline.co.za

All re-submissions will be subject to the standard cut-off times.
All notices received after the closing time will be rejected.

Publication

Government Gazette Type Publication Date Submission Deadline Cancellations Deadline

Frequency

Extraordinary Gazettes As required Any day of the week Before 10h00 on publication | Before 10h00 on
date publication date
Tender Bulletin Weekly Friday Friday 15h00 for next Friday Tuesday, 15h00 - 3
working days prior to
publication

This gazette is also available free online at www.gpwonline.co.za
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GOVERNMENT PRINTING WORKS - BUSINESS RULES | R

Publication

Government Gazette Type Frequency Publication Date Submission Deadline Cancellations Deadline
Gauteng Liquor License Monthly Wednesday before Two weeks before publication | 3 working days after
Gazette the First Friday of the submission deadline
month
Northern Cape Liquor Monthly First Friday of the Two weeks before publication | 3 working days after
License Gazette month submission deadline
National Liquor License Monthly First Friday of the Two weeks before publication | 3 working days after
Gazette month submission deadline
Mpumalanga Liquor License | Bi-Monthly Second & Fourth One week before publication | 3 working days prior to
Gazette Friday publication

ExTRAORDINARY GAZETTES

3. Extraordinary Gazettes can have only one publication date. If multiple publications of an Extraordinary
Gazette are required, a separate Z95/Z95Prov Adobe Forms for each publication date must be submitted.

NoTice SuBmissioN PROCESs

4. Download the latest Adobe form, for the relevant notice to be placed, from the Government Printing
Works website www.gpwonline.co.za.

5. The Adobe form needs to be completed electronically using Adobe Acrobat / Acrobat Reader. Only
electronically completed Adobe forms will be accepted. No printed, handwritten and/or scanned Adobe
forms will be accepted.

6. The completed electronic Adobe form has to be submitted via email to submit.egazette @ gpw.gov.za.
The form needs to be submitted in its original electronic Adobe format to enable the system to extract the
completed information from the form for placement in the publication.

7. Every notice submitted must be accompanied by an official GPW quotation. This must be obtained from
the eGazette Contact Centre.

8. Each notice submission should be sent as a single email. The email must contain all documentation
relating to a particular notice submission.

8.1. Each of the following documents must be attached to the email as a separate attachment:
8.1.1. An electronically completed Adobe form, specific to the type of notice that is to be placed.

8.1.1.1. ForNational Government Gazette or Provincial Gazette notices, the notices must be
accompanied by an electronic Z95 or Z95Prov Adobe form

8.1.1.2. The notice content (body copy) MUST be a separate attachment.

8.1.2. A copy of the official Government Printing Works quotation you received for your notice.
(Please see Quotation section below for further details)

8.1.3. A valid and legible Proof of Payment / Purchase Order: Government Printing Works
account customer must include a copy of their Purchase Order. Non-Government Printing
Works account customer needs to submit the proof of payment for the notice

8.1.4.  Where separate notice content is applicable (Z95, Z95 Prov and TForm 3, it should also
be attached as a separate attachment. (Please see the Copy Section below, for the
specifications).

8.1.5.  Any additional notice information if applicable.

This gazette is also available free online at www.gpwonline.co.za
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GOVERNMENT PRINTING WORKS - BUSINESS RULES |

10.

1.

12.

The electronic Adobe form will be taken as the primary source for the notice information to be published.
Instructions that are on the email body or covering letter that contradicts the notice form content will not be
considered. The information submitted on the electronic Adobe form will be published as-is.

To avoid duplicated publication of the same notice and double billing, Please submit your notice ONLY
ONCE.

Notices brought to GPW by “walk-in” customers on electronic media can only be submitted in Adobe
electronic form format. All “walk-in” customers with notices that are not on electronic Adobe forms will be
routed to the Contact Centre where they will be assisted to complete the forms in the required format.

Should a customer submit a bulk submission of hard copy notices delivered by a messenger on behalf
of any organisation e.g. newspaper publisher, the messenger will be referred back to the sender as the
submission does not adhere to the submission rules.

QUOTATIONS

13.

14.

15.

16.

17.

18.

19.

Quotations are valid until the next tariff change.

13.1. Take note: GPW’s annual tariff increase takes place on 1 April therefore any quotations issued,
accepted and submitted for publication up to 31 March will keep the old tariff. For notices to be
published from 1 April, a quotation must be obtained from GPW with the new tariffs. Where a tariff

increase is implemented during the year, GPW endeavours to provide customers with 30 days’ notice
of such changes.

Each quotation has a unique number.
Form Content notices must be emailed to the eGazette Contact Centre for a quotation.

15.1. The Adobe form supplied is uploaded by the Contact Centre Agent and the system automatically
calculates the cost of your notice based on the layout/format of the content supplied.

15.2. It is critical that these Adobe Forms are completed correctly and adhere to the guidelines as
stipulated by GPW.

APPLICABLE ONLY TO GPW ACCOUNT HOLDERS:
16.1. GPW Account Customers must provide a valid GPW account number to obtain a quotation.

16.2. Accounts for GPW account customers must be active with sufficient credit to transact with GPW to
submit notices.

16.2.1. If you are unsure about or need to resolve the status of your account, please contact the
GPW Finance Department prior to submitting your notices. (If the account status is not
resolved prior to submission of your notice, the notice will be failed during the process).

APPLICABLE ONLY TO CASH CUSTOMERS:

17.1. Cash customers doing bulk payments must use a single email address in order to use the same
proof of payment for submitting multiple notices.

The responsibility lies with you, the customer, to ensure that the payment made for your notice(s) to be
published is sufficient to cover the cost of the notice(s).

Each quotation will be associated with one proof of payment / purchase order / cash receipt.

19.1. This means that the quotation humber can only be used once to make a payment.

This gazette is also available free online at www.gpwonline.co.za
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| GOVERNMENT PRINTING WORKS - BUSINESS RULES |
Copy (SEPARATE NoTiICE CONTENT DOCUMENT)
20. Where the copy is part of a separate attachment document for Z95, Z95Prov and TForm03
20.1. Copy of notices must be supplied in a separate document and may not constitute part of
any covering letter, purchase order, proof of payment or other attached documents.
The content document should contain only one notice. (You may include the different translations of
the same notice in the same document).
20.2. The notice should be set on an A4 page, with margins and fonts set as follows:
Page size = A4 Portrait with page margins: Top = 40mm, LH/RH = 16mm, Bottom = 40mm;
Use font size: Arial or Helvetica 10pt with 11pt line spacing;
Page size = A4 Landscape with page margins: Top = 16mm, LH/RH = 40mm, Bottom = 16mm;
Use font size: Arial or Helvetica 10pt with 11pt line spacing;
CANCELLATIONS
21.  Cancellation of notice submissions are accepted by GPW according to the deadlines stated in the table
above in point 2. Non-compliance to these deadlines will result in your request being failed. Please pay
special attention to the different deadlines for each gazette. Please note that any notices cancelled after
the cancellation deadline will be published and charged at full cost.
22. Requests for cancellation must be sent by the original sender of the notice and must accompanied by the
relevant notice reference number (N-) in the email body.
AMENDMENTS TO NOTICES
23. With effect from 01 October 2015, GPW will not longer accept amendments to notices. The cancellation
process will need to be followed according to the deadline and a new notice submitted thereafter for the
next available publication date.
REJECTIONS
24. Allnotices not meeting the submission rules will be rejected to the customer to be corrected and resubmitted.
Assistance will be available through the Contact Centre should help be required when completing the
forms. (012-748 6200 or email info.egazette @ gpw.gov.za). Reasons for rejections include the following:
24.1. Incorrectly completed forms and notices submitted in the wrong format, will be rejected.
24.2. Any notice submissions not on the correct Adobe electronic form, will be rejected.
24.3. Any notice submissions not accompanied by the proof of payment / purchase order will be rejected
and the notice will not be processed.
24.4. Any submissions or re-submissions that miss the submission cut-off times will be rejected to the
customer. The Notice needs to be re-submitted with a new publication date.
J

This gazette is also available free online at www.gpwonline.co.za
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| GOVERNMENT PRINTING WORKS - BUSINESS RULES |
APPROVAL OF NOTICES

25.  Any notices other than legal notices are subject to the approval of the Government Printer, who may refuse
acceptance or further publication of any notice.

26. No amendments will be accepted in respect to separate notice content that was sent with a Z95 or Z95Prov
notice submissions. The copy of notice in layout format (previously known as proof-out) is only provided
where requested, for Advertiser to see the notice in final Gazette layout. Should they find that the information
submitted was incorrect, they should request for a notice cancellation and resubmit the corrected notice,
subject to standard submission deadlines. The cancellation is also subject to the stages in the publishing
process, i.e. If cancellation is received when production (printing process) has commenced, then the
notice cannot be cancelled.

GoVERNMENT PRINTER INDEMNIFIED AGAINST LIABILITY
27.  The Government Printer will assume no liability in respect of—
27.1. any delay in the publication of a notice or publication of such notice on any date other than that
stipulated by the advertiser;
27.2. erroneous classification of anotice, orthe placement of such notice inany section orunderany heading
other than the section or heading stipulated by the advertiser;
27.3. any editing, revision, omission, typographical errors or errors resulting from faint or indistinct copy.
LIABILITY OF ADVERTISER

28. Advertisers will be held liable for any compensation and costs arising from any action which may be

instituted against the Government Printer in consequence of the publication of any notice.
CUSTOMER INQUIRIES

Many of our customers request immediate feedback/confirmation of notice placement in the gazette from our

Contact Centre once they have submitted their notice — While GPW deems it one of their highest priorities and

responsibilities to provide customers with this requested feedback and the best service at all times, we are only

able to do so once we have started processing your notice submission.

GPW has a 2-working day turnaround time for processing notices received according to the business rules and

deadline submissions.

Please keep this in mind when making inquiries about your notice submission at the Contact Centre.

29. Requests for information, quotations and inquiries must be sent to the Contact Centre ONLY.

30. Requests for Quotations (RFQs) should be received by the Contact Centre at least 2 working days before
the submission deadline for that specific publication.

G
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| GOVERNMENT PRINTING WORKS - BUSINESS RULES |
PAYMENT OF cosT

31.  The Request for Quotation for placement of the notice should be sent to the Gazette Contact Centre as
indicated above, prior to submission of notice for advertising.

32. Payment should then be made, or Purchase Order prepared based on the received quotation, prior to the
submission of the notice for advertising as these documents i.e. proof of payment or Purchase order will
be required as part of the notice submission, as indicated earlier.

33. Every proof of payment must have a valid GPW quotation number as a reference on the proof of payment
document.

34. Where there is any doubt about the cost of publication of a notice, and in the case of copy, an enquiry,
accompanied by the relevant copy, should be addressed to the Gazette Contact Centre, Government
Printing Works, Private Bag X85, Pretoria, 0001 email: info.egazette @ gpw.gov.za before publication.

35. Overpayment resulting from miscalculation on the part of the advertiser of the cost of publication of a
notice will not be refunded, unless the advertiser furnishes adequate reasons why such miscalculation
occurred. In the event of underpayments, the difference will be recovered from the advertiser, and future
notice(s) will not be published until such time as the full cost of such publication has been duly paid in cash
or electronic funds transfer into the Government Printing Works banking account.

36. Inthe event of a notice being cancelled, a refund will be made only if no cost regarding the placing of the
notice has been incurred by the Government Printing Works.

37. The Government Printing Works reserves the right to levy an additional charge in cases where notices,
the cost of which has been calculated in accordance with the List of Fixed Tariff Rates, are subsequently
found to be excessively lengthy or to contain overmuch or complicated tabulation.

PROOF OF PUBLICATION

38. Copies of any of the Government Gazette or Provincial Gazette can be downloaded from the Government
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GovERNMENT NOTICES ® GOEWERMENTSKENNISGEWINGS

DEPARTMENT OF AGRICULTURE, LAND REFORM AND RURAL DEVELOPMENT

NO. 961 1 October 2021

SPATIAL DATA INFRASTRUCTURE ACT, 2003 (ACT 54 OF 2003)

PUEBLICATION OF NAMES OF PERSONS TO SERVE ON THE COMMITTEE FOR
SPATIAL INFORMATION ESTABLISHED IN TERMS OF SECTION 5 OF THE SPATIAL
DATA INFRASTRUCTURE ACT, 2003

I, Angela Thoko Didiza, Minister of Agriculture Land Reform and Rural Development, in terms of
section 5 of the Spatial Data Infrastructure Act, 2003 {Act No. 54 of 2003), hereby appoint the
following persons as members of the Committee for Spatial Information for the period of three

years with effect from the date of publication of this notice in a gazette.

MEMBER ORGANISATION APPOINTED IN | ALTERNATE
TERMS OF MEMBER
SECTION:

Mr Rajesh Makan

Department of
Agriculture, Land Reform
and Rural Development

Section 5(2)(a)

Not Applicable

Modiole

and Innovation

Ms Sargonum Moodley | Department of Forestry | Section 5(2)(c) Dr Zakariyyaa
Fisheries and the Oumar
Environment

Mr Zunaid Khan Department of Planning, | Section 5(2){c) Mr Nyengedzo
Monitoring and Gareth Muthumuni
Evaluation

Ms Tumisang Alethea Department of Science Section 5(2)(c) Not Applicable

Lieutenant Colonel
Terence Victor Turnbull

South African National
Defence Force

Section 5(2)(c)

Not Applicable
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Education

Ms Ndiyafhi Denge | Limpopo Office of the | Section 5(2)(d) | Not Applicable
; Premier o ‘
Ms Luna Koza North West Office of the | Section 5(2)(d) | Not Applicable
| Premier o
‘Dr Michae] Wallace | Wastern Cape | Section 5{2)(d} Not Applicable
“Mir Morena Letsosa South African Geomatics | Section 5(2Xg) |- Ms S'findile Mhiongo
{ Council ,
' Prof Serena Coetzee Council for Higher Section 5(2)(h) | Not Applicable

- Ms Hermina Madgalena
Roos

Council for Geoscience

Section 5(2)(d)

T Not Applicable

DATE: 0sfofze2y
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Mr Andre Breytenbach | Council for Scientific and | Section 5(2)(1) Not Applicable

_ | industrial Research

Mr Michael Dudumele | South African Post Saction 5(2)(i) | Not Applicable
Manyama Office R ]

Mr Jeffrey Manuel South African National | Section 5(2)(}) Not Applicable

- { Biodiversity Institute _

Ms Andiswa Miisa South African National | Section 5(2)(j) Mr Imraan Salojee

y .1 Space Agency _ __ _

1 Ms Marcelle Hattingh | City of Johannesburyg Section 5(2)(j) Mr Kenneth Baloyi

Ms Flora Majunia Ngaka Modiri Molema | Section 5(2)(J) | Not Applicable
| Makgaie District Municipality

APPOINTED IN TERMS OF SECTION 5(d) OF | MEMBER
THE SDI ACT |

| Chairpérson | Ms Andiswa Miisa

Députy Chairperson Mr Morena Letsosa

fesar by

RS AT DipIZA
MINISTERFOR AGRICULTURE, LAND REFORM AND RURAL DEVELOPMENT
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The Department of Human Settlements hereby publishes for the public information the following additional
Restructuring Zones in terms of the Social Housing Policy, the Guidelines and Social Housing Act, 2008 (Act no

DEPARTMENT OF HUMAN SETTLEMENTS

16 of 2008)

1 October 2021

NO.

DISTRICT MUNICIPALITY

LOCAL
MUNICIPALITY

PLACE/AREA

RESTRUCTURING
TOWN/ZONE

Mangaung Metro

Mangaung Metro

Bloemfontein

WORB Restructuring Zone

Hillside Vista Park

Hillside Vista Park Restructuring
Zone

Bloemfontein

Airport  Estorie  Restructuring
Zone

Lejweleputswa District
Municipality

Matjhabeng Local
Municipality

Welkom

Welkom Restructuring Zone
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Ondendaalsrus

Ondendaalsrus Restructuring
Zone

Virginia

Virginia Restructuring Zone

Thabo Mofutsanyane District | Maluti-a -Phofung | Maluti-a- Phofung

Harrismith

Intabazwe

Phuthaditjhaba
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 963 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

4 RACING PROPRIETARY LIMITED

AND

THE HORSERACING, MEDIA PRODUCTION AND DISTRIBUTION OF THE HORSERACING
PRODUCTS AND TOTE BETTING BUSINESS CONDUCTED BY PHUMELELA GAMING
AND LEISURE LIMITED (IN BUSINESS RESCUE)

CASE NUMBER: 2021JAN0038

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for the
Conduct of Proceedings in the Competition Commission’, that it has approved the transaction

involving the above-mentioned firms subject to conditions as set out below:

1. On 28 January 2021, the Competition Commission (“Commission”) received notice of an
intermediate merger whereby 4 Racing Proprietary Limited (“4Racing”), intends to acquire, as
a going concern, the business, assets and employees of the horseracing and associated
betting businesses conducted by Phumelela Gaming and Leisure Limited (In Business

Rescue) (“Phumelela”).

2. 4Racingis a newly established South African firm which is wholly controlled by the PHM Trust.
PHM Trust is newly established, and its trustees are South African individuals. 4Racing, the

PHM Trust and its trustees shall be referred to as the “Acquiring Group”.

3. The target firm is comprised of Phumelela’s horse racing and betting business which is

comprised of the following:
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3.1.

3.2.

3.3.

3.4.

3.5.

3.6.

3.7.

3.8.

3.9.

3.10.

3.11.

Phumelela’s Turffontein (Gauteng), Vaal (Free State), Flamingo Park (Northern Cape)

and Fairview (Eastern Cape) racecourses (collectively, the “Racecourses”);

All fixed assets, media and distribution rights and intellectual property of events

conducted at the Racecourses;
The TAB North West, TAB Witbank and Kimberley House immovable properties;

All the limited pay out machines (i.e., slot machines) located at the TAB bookmaking

premises set out above.

Horseracing industry contracts, operational rental contracts, premises lease

contracts, and finance agreements;
Media and distribution rights of international inbound horses racing events;

Trademark and intellectual property rights of Computaform and Cerino Trading 13

Proprietary Limited;
Racecourse and Tote Licences for the Eastern Cape and Free State;
Gauteng Race Meeting Licence;

Tote Licences at Gauteng, Limpopo, Mpumalanga, Northern Cape, and North West;

and
Western Cape and Gauteng Bookmaker’s Licences.

(“Target Business”)

4. Following the merger, the Target Business will be solely controlled by the Acquiring Group.

As will be set out in greater detail in the public interest section, the Acquiring Group has

proposed that within 2 years of the implementation of the merger, the merged entity will

dispose of at least 25% of its shareholding to historically disadvantaged persons (“HDPs”) as
defined in section 3(2) of the Competition Act No. 89 of 1998 (as amended) (the “Act”).
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Activities of the merging parties

5. 4Racing and the PHM Trust have been established for purposes of the proposed transaction

and, as such, do not conduct any business activities at all.

6. The Target Business conducts horse racing meetings at the Racecourses. These race
meetings are subject to tote and bookmaking betting by the Target Business’s clients and
clients of local and international horse race betting operators. The horse races taking place at
the Target Business are also broadcast on television locally and internationally (via the
Tellytrack channel on DSTV) to facilitate local and international punters’ ability to participate
in these betting activities. To a limited extent, the Target Business operates limited pay-out
machines (slot machines) at its TAB horse race betting premises. The Target Business
conducts its activities through its licenses in the Eastern Cape, Free State, Gauteng, Limpopo,

Mpumalanga, Northern Cape and Western Cape.
Competition assessment

7. The Commission considered the activities of the merging parties and found that they do not
overlap, either horizontally or vertically as the Acquiring Group does not directly or indirectly
conduct any of the activities conducted by the Target Business. In particular, the Commission
has contacted the provincial gambling boards with jurisdiction over the Target Business’s
horse racing and betting operations, namely, Eastern Cape, Free State, Gauteng, Limpopo,
Mpumalanga, Northern Cape and Western Cape. These interactions corroborate the merging
parties’ submissions that the Acquiring Group does not hold either a controlling or con-

controlling interest in any competitor of the Target Business.

8. Considering the above, the Commission concluded that the merger is unlikely to substantially

prevent or lessen competition in any relevant market.
Public interest

Employment
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9. The merging parties submitted that all approximately 1040 employees of the Target Business
will transfer to 4Racing in terms of section 197 of the Labour Relations act of 1995 (LRA).

Thus, the merger will not have any negative impact on employment.

10. The Commission found that the Target Business is in business rescue, and the likely
counterfactual is that absent the merger, there will be a total loss of employment at the Target
Business. In addition, the merger does not result in any duplications, thus any merger related
retrenchments are not likely. Lastly, the employees of the Target Business will automatically

transfer to the Acquiring Group as per section 197 of the LRA.

11. Considering the foregoing, the Commission concluded that the merger does not raise any

employment concerns.
Promotion of greater spread of ownership by historically disadvantaged persons

12. The merging parties have acknowledged that the South African horse racing sector is
untransformed. To address this, the Acquiring Group has proposed that post-merger, at least
25% of the shares in the merged entity, will be transferred to one or more HDPs. If there is
more than one HDP shareholder, each shareholder will be entitled to appoint 1 representative
to the merged entity’s board of directors. The merging parties submit that this empowerment
initiative will be implemented within 1 year of the merger implementation date. However, the

merging parties will revert to the Commission with details of this empowerment initiative.

13. The Commission is of the view that the merging parties’ empowerment initiative is in the public

interest and has imposed same as a condition to the approval of the merger.

14. The conditions are attached as Annexure A to this report.
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ANNEXURE A

4 RACING PROPRIETARY LIMITED

And
THE HORSERACING, MEDIA PRODUCTION AND DISTRIBUTION OF THE HORSERACING
PRODUCT AND TOTE BETTING BUSINESS CONDUCTED BY PHUMELELA GAMING AND
LEISURE LIMITED (IN BUSINESS RESCUE)

CASE NUMBER: 2021JAN0038

CONDITIONS

1. DEFINITIONS

1.1 “4Racing” means 4Racing Proprietary Limited, the primary acquiring firm;

1.2 “Acquiring Group” means 4Racing Proprietary Limited, the PHM Trust and its trustees
for the time being;

1.3 “Act” means the Competition Act 89 of 1998, as amended;

1.4 “Approval Date” means the date referred to on the Commission’s merger Clearance
Certificate;

1.5 “Commission” means the Competition Commission of South Africa;

1.6 "Commission Rules” mean the Rules for the Conduct of Proceedings in the
Commission;

1.7 "Conditions" mean, collectively, the conditions referred to in this document;
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1.8

1.9

21

“Days” mean business days, being any day other than a Saturday, Sunday or official

public holiday in the Republic of South Africa;
“HDIs” mean historically disadvantaged individuals, as defined in section 3(2) of the Act;

“Implementation Date” means the date, occurring after the Approval Date, on which the

Merger is implemented by the Merging Parties;
"Merged Entity" means the entity that will exist after the implementation of the Merger;

“Merger’ means the Acquiring Group’s acquisition of the Phumelela’s Business as a

going concern;
“Merging Parties” means the Acquiring Group and the Phumelela Business;

“Minister” means the honourable Minister for the Department of Trade, Industry and

Competition;

“Phumelela” means Phumelela Gaming and Leisure Limited (in business rescue), the

selling firm;

“Transformation Initiative” means the Acquiring Group’s commitment to, within 12
months of the Implementation Date, restructure the Merged Entity to transfer at least
25% of the shares in 4Racing to HDI shareholders to include workers of the Target Firm
and horseracing industry workers, including grooms and stable hands as set out more

fully in these Conditions;
“South Africa” means the Republic of South Africa; and

“Target Firm” means the horseracing, media production and distribution of the
horseracing product and tote betting business (and certain corresponding assets) of

Phumelela.
RECORDAL

On 28 January 2021, the Merging Parties filed the Merger.
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2.2

2.3

24

25

26

3.1

3.2

The Commission found that the merger is unlikely to result in any substantial lessening

or prevention of competition in any relevant market/s.

The Commission found that Phumelela, which controls the Target Firm Pre-Merger, was
placed under business rescue on 08 May 2020. This precipitated the disposal of the
Target Firm as contemplated in this Merger.

To advance the public interest, the Merging Parties have made commitments to advance
transformation in the horse racing industry, by way of the Transformation Initiative which
initiative will also aim to include, to the extent possible, workers of the Target firm and

horseracing industry workers such as grooms and stable hands.

The Minister participated in the Merger and proposed that the Transformation Initiative

is included as a condition to the approval of the Merger.
Accordingly, the Commission imposes these Conditions.
CONDITIONS

Transformation Initiative

Within 12 months of the Implementation Date, the Acquiring Group will implement the
Transformation Initiative. For the purposes of this Condition, the Acquiring Group will, in
its sole discretion, determine the identities of such HDIs as well as the proportion of

shares that will be allotted to each such HDI shareholder.

Prior to the Implementation of the Transformation Initiative, the Acquiring Group will
provide the Commission with details of the Transformation Initiative in writing. These
details shall include, but not be limited to, the transaction structure, identities of
prospective HDIs, documentary evidence that prospective shareholders are HDIs, the
proportion of shareholding in 4Racing that each prospective HDI shareholder will receive,
the number of board appointments each HDI shareholder is entitled to and confirmation

of whether the Transformation Initiative constitutes a merger for the purposes of the Act.
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3.3

34

3.5

3.6

4.1

4.2

5.1

6.1

The Acquiring Group will use its best endeavors to ensure that workers of the Target
Firm and horseracing industry workers, including grooms and stable hands, participate

in the Transformation Initiative.”

Within (sixty) 60 Days of receipt of the details of the Transformation Initiative, the
Commission shall provide its written approval, or any comments or queries to the

Transformation Initiative to the Acquiring Group, in writing.

For the avoidance of doubt, the Transformation Initiative may not be implemented without

the Commission’s written approval.

For the avoidance of further doubt, to the extent that the Transformation Initiative
approved by the Commission in writing also constitutes a merger (whether or not the
thresholds for mandatory notification are met), the Transformation Initiative can then only
be implemented once same has been notified to the Commission as a merger and

approved with or without conditions.
MONITORING OF COMPLIANCE WITH THE CONDITIONS

The Acquiring Group shall inform the Commission in writing of the Implementation Date

within 5 (five) Days of its occurrence.

The Acquiring Group shall, upon implementation of the Transformation Initiative
contemplated above, submit an affidavit confirming compliance with the Conditions.

APPARENT BREACH

Should the Commission receive any complaint in relation to non-compliance with the
above Conditions, or otherwise determines that there has been an apparent breach by
the Merging Parties of these Conditions, the breach shall be dealt with in terms of Rule
39 of the Commission Rules.

VARIATION

The Merging Parties may at any time, on good cause shown, apply to the Commission
for the Conditions to be lifted, revised or amended. Should a dispute arise in relation to
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the variation of the Conditions, the Merging Parties shall apply to the Tribunal, on good

cause shown, for the Conditions to be lifted, revised or amended.
7. GENERAL

All correspondence in relation these Conditions must be submitted to the following email

addresses: mergerconditions@compcom.co.za and ministry@thedtic.qgov.za.

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 964 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO PROHIBIT THE TRANSACTION INVOLVING:

AVERDA SOUTH AFRICA PROPRIETARY LIMITED
AND

A- THERMAL RETORT TECHNOLOGIES (PTY) LTD, AND A- THERMAL RESOURCES
(PTY) LTD AND CECOR ALLIED TECHNOLOGIES (PTY) LTD

2020AUG0002

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for the
Conduct of Proceedings’ in the Competition Commission’, that it has prohibited the transaction

involving the above-mentioned firms:

1.  The primary acquiring firm is Averda South Africa (Pty) Ltd (“Averda SA”), a firm
incorporated in South Africa. Averda SA is in turn jointly controlled by Averda Holdings SA
(Pty) Ltd (“Averda Holdings”), BPESAM II Limited (“BPESAM”) and Clearwater Finance No
1 (Pty) Ltd (“Clearwater Finance”).

2.  Averda Holdings is wholly controlled by Averda Holdings A1 Limited, which in turn is wholly
controlled by Averda Holdings International Limited (“Averda International”). Averda
International is controlled by Envirohold Limited and GrowthGate Capital Corporation BSC,
whose respective shares are widely held. BPESAM is controlled by Summit Trust
(Mauritius) Limited whilst Clearwater Finance is controlled by Clearwater Capital Holdings
(Pty) Ltd.
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3.  Averda SA controls several firms in South Africa. Averda SA, the firms controlled by Averda
SA, the firms controlling Averda SA and all the firms controlled by those firms, will

collectively be referred to as the “Averda”.

4.  The primary target firms are A-Thermal Retort Technologies (Pty) Ltd (“A-Thermal”), A-
Thermal Resources (Pty) Ltd (“A-Thermal Resources”) and Cecor Allied Technologies (Pty)
Ltd (“Cecor”). A-Thermal, A-Thermal Resources and Cecor are collectively referred to as

the “Target Firms”.

Activities of the parties

5. Averda is an end-to-end provider of waste management services globally and in South
Africa. Averda’s activities in South Africa include the collection, transportation, treatment
and disposal of general waste (domestic and industrial) and hazardous waste management
(which includes general hazardous and hazardous healthcare waste management). Of
relevance to this merger assessment is that Averda operates several waste treatment
facilities which treat hazardous waste using burn technology (i.e. incineration) and non-burn
technologies (e.g. electro thermal deactivation) to treat/neutralise waste. Averda owns the
Vlakfontein and Bulbul Class A landfills located in Gauteng and in KwaZulu-Natal
respectively, which themselves are a means of disposing hazardous waste as well as the
Class B Genesis landfill in Gauteng. Averda’s waste treatment facilities are located in

Gauteng, North West and Western Cape as set out in Table 1 below.

Table 1: Description of the Averda treatment facilities

Name of facility Location of facility

Averda Healthcare City Deep Unit 7, Production Park, 83 Heidelberg Rd, Johannesburg
Averda Healthcare Klerksdorp Goudweg str, Dawkinsville, Klerksdorp

Averda Healthcare Killarney 5 Hunt Rd, Killarney Gardens, Cape Town, 7441

Averda Healthcare George 1 Ring Road. George Industrial, George, 6529

6. The Target Firms, through A-Thermal, operate an incinerator which can treat all forms of
healthcare risk waste. A-Thermal also operates a thermal desorption facility which is a form
of burn technology that treats waste via pyrolysis technology. Unlike an incinerator, the
waste is not combusted but destroyed. The thermal desorption plant is licensed by the
Department of Environment, Forestry and Fisheries (“DEFF”) to treat hazardous
pharmaceutical and chemical waste. Through Cecor, the Target Firms operate an autoclave

which is a technology that treats healthcare risk waste such as medical sharps via
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disinfection. The Target Firms’ waste treatment facilities are located in Gauteng, as depicted

in Table 2 below.

Table 2: Description of the Target Firms treatment facilities

Firm

Location of facility

A-Thermal 28 Keramiek Street, Olifantsfontein, Johannesburg

A-Thermal 28 Keramiek Street, Olifantsfontein, Johannesburg

Cecor 30 Keramiek Street, Olifantsfontein, Johannesburg

10.

Relationship between the parties

The merging parties’ activities overlap horizontally in the provision of treatment of general
hazardous waste and hazardous healthcare waste (referred to as healthcare risk waste). It
bears mention that the Target Firms are only active at the treatment level of the waste

management value chain.

There is also a vertical overlap as Averda is active in the collection and transportation of
waste (which takes place prior to treatment) and in the disposal of treated waste in landfills

(which take place after treatment).

Market definition

The Commission considered local and international jurisprudence when considering the
relevant product market. However, the demand and supply side assessment conducted
indicates that the DEFF’s licensing regime determines the technology (i.e. burn or non-burn)
that can utilised to treat specific waste streams. Within the healthcare risk waste stream,
which is the area of overlap between the merging parties, non-burn technologies can only
treat infectious waste and sharps waste. Incinerators on the other hand can treat a broad
category of healthcare waste including infectious waste, sharps waste, pharmaceutical
waste and anatomical waste. Thermal desorption can only treat pharmaceutical waste

within the healthcare waste stream.

The merging parties both treat general hazardous waste and healthcare risk waste. The
more significant overlap between the merging parties is regarding the treatment of
healthcare risk waste and this was thus the primary (but not only) focus of the merger
assessment.
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11.

12.

13.

14.

In previous cases, the competition authorities considered a broad market for the treatment
of healthcare risk waste using both burn and non-burn technologies. This was predicated
on the basis that a large proportion (at least 85%) of healthcare risk waste treated is
infectious and sharps waste, which can be treated using both burn and non-burn
technology. In this case, the Commission found evidence indicating segmentation between
burn and non-burn technologies in the treatment of various streams of healthcare risk waste.
Specifically, the Commission found that anatomical and pharmaceutical healthcare waste
streams (which constitute 4% and 6% of volumes treated) are only capable of being treated

by burn technology.

A large part of this transaction, including its rationale, pertains to thermal desorption
technology which relates to the treatment of only pharmaceutical waste within the
healthcare risk waste streams. If the competitive assessment only considered a broad
market for burn and non-burn technology this would essentially inflate the alternative
technologies available to treat pharmaceutical waste and anatomical waste. In order to
properly assess the impact of the merger in the areas of overlap between the merging
parties, and in light of the rationale for the merger which is explicitly linked to the acquisition
of unique thermal desorption technology, one would need to consider the technologies
available to treat various healthcare risk waste streams. It is therefore on this basis that the
Commission also segments the market by waste streams to take into account the

technologies that can treat the specific waste streams.

However, the Commission also considered the fact that some waste generators produce a
mix of waste and that waste management companies would deal with a mix of waste which
can be treated using burn and non-burn technologies. Therefore, the portfolio of waste
treatment facilities / technologies at a particular firms’ disposal is relevant when assessing
the ability of competing firms to compete and the extent to which competing firms depend
on each other’s facilities.

For purposes of assessing the proposed transaction, the Commission considered products
markets at both a broad and narrow level. The Commission considered product markets by
the methods of waste treatment and narrower product markets by type of waste treated.

The relevant markets to be considered are outlined below.
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15.

16.

17.

14.1. The market for the treatment of healthcare risk waste using burn and non-burn
technologies

14.2. The market for the treatment of healthcare risk waste using burn-technologies.

14.3. The market for the treatment of healthcare risk waste using non-burn technologies.

14.4. The market for the treatment of pharmaceutical waste using burn technologies.

14.5. The market for the treatment of anatomical/pathological waste using burn
incineration technologies.

14.6. The market for the treatment of infectious and sharps waste using non-burn and

burn incineration technologies.

In determining the geographic scope, the Commission considered international and local
precedent but was primarily guided by interactions with competitors and customers of the
merging parties. While not concluding on the scope of the relevant market, the Commission
deemed it appropriate to consider each of the product market overlaps from the perspective
of (i) a national scope; and (ii) a narrower geographic scope comprised of the inland
provinces of Gauteng, Limpopo, Mpumalanga, North West, Free State as well as KwaZulu-
Natal. The competition assessment however focussed on the narrower market. Within this
narrower geographic market, the Commission still considers the extent to which some
treatment facilities outside of Gauteng actually compete for Gauteng generated waste and

the transport costs of utilising those facilities.

Market share assessment

The Commission estimated market shares of the merging parties and their competitors
based on (i) the annual installed treatment capacity of each technology for each competitor
and (ii) volumes treated by each competitor in respect of its technologies. The Commission
based its estimates on data obtained from DEFF which is collected as part of the reporting

required for healthcare risk waste treatment facilities.

National Market share estimates for the treatment of healthcare risk waste for burn and

non-burn technology 2019.

The Commission found that the merged entity will have an estimated combined market

share of approximately 39% - 49% with an accretion of approximately 2% - 12%. The
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18.

19.

20.

21.

Commission found that the merged entity will have high market shares post-merger.
Although there are other players in the treatment of healthcare risk waste for burn and non-
burn technology nationally, the Commission found that capacity at any point in time is

uncertain.

Market share estimates for the treatment of healthcare risk waste for burn and non-burn

technology 2019 in respect of the narrower geographic market.

The Commission found that the merged entity will have estimated combined market shares
of approximately 38% - 48% with an accretion of approximately 4% - 14%. The Commission
found that the merged entity will have high market shares post-merger. Although there are
other players in the treatment of healthcare risk waste using burn and non-burn technology

in the inland region, the Commission found that capacity at any point in time is uncertain.

National market share estimates for healthcare risk waste based on treatment capacity for

burn technology 2019

The Commission found that the merged entity will have estimated combined national market
shares of approximately 58% - 68% with an accretion of approximately 36% - 46%. The
Commission found that the merged entity will have high market shares post-merger.

Market share estimates for healthcare risk waste based on treatment capacity for burn

technologies for 2019 in respect of the narrower geographic market

The Commission found that the merged entity’s market shares will be approximately 58% -
68% with an accretion of approximately 41% - 51%. The Commission found that the merged

entity will have high market shares post-merger.

National market share estimates for healthcare risk waste based on volumes treated using

burn technologies

The Commission found that the merged entity will have market shares of approximately
51% - 61% with an accretion of approximately 12% - 22% based on 2018 figures and
approximately 54% - 64% with an accretion of approximately 11% - 21% based on 2019
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figures. The Commission found that the merged entity’s market shares and market share
accretions are high even in respect of the actual volumes treated using the burn technology.
Although there are other players in the treatment of healthcare risk by volume of waste

treated nationally, the Commission found that capacity at any point in time is uncertain.

Market share estimates for healthcare risk waste based on volumes treated using burn

technologies in respect of the narrower geographic market

The Commission found that the merged entity will have estimated combined market shares
of approximately 54% - 64% with an accretion of approximately 14% - 24% based on 2018
figures and approximately 58% - 68% with an accretion of approximately 13% - 23% based
on 2019 figures.. The merged entity’s market shares and market share accretions are high

even in respect of the actual volumes treated using the burn technology.

National market share estimates for healthcare risk waste based on treatment capacity for

non-burn technologies 2019

The Commission found that the merged entity will have an estimated combined national
market shares of approximately 24% - 34% with an accretion of approximately 5% - 15%.
Although there are other players treating healthcare risk nationally, the Commission found
that their capacity at any point in time may be uncertain.

Market share estimates for healthcare risk waste based on treatment capacity for non-burn

technologies in 2019 in respect of the narrower geographic market

The Commission found that the merged entity will have estimated combined market shares
of approximately 20% - 30% with an accretion of approximately 7% - 17%. Although there
are other players treating healthcare risk in the inland region, the Commission found that

capacity at any point in time may be uncertain.

National market share estimates for healthcare risk waste based on volumes treated using

non-burn technologies
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The Commission found that merged entity will have estimated combined national market
shares of approximately 26% - 36% with an accretion of approximately 1% - 5% based on
2018 figures and approximately 31% - 41% with an accretion of approximately 2% - 6%
based on 2019 figures. Although there are other players treating healthcare risk nationally
using non-burn technology, the Commission found that capacity at any point in time may be

uncertain.

Market share estimates for healthcare risk waste based on volumes treated using non-burn

technologies in respect of the narrower geographic market

The Commission found that the merged entity will have estimated combined national market
shares of approximately 20% - 30% with an accretion of approximately 1% - 5% based on
2018 figures and approximately 27% - 37% with an accretion of approximately 3% - 7%
based on 2019 figures.

National market share estimates for the treatment of pharmaceutical waste using burn

technologies

The Commission found that the merged entity will have estimated combined national market
shares of approximately 81% - 91% with an accretion of approximately 70% - 80% based
on 2018 figures and approximately 74% - 84% with an accretion of approximately 67% -
77% based on 2019 figures. The Commission notes that Averda is the third largest company
treating pharmaceutical waste (with the Target Firms being the largest). Although there are
other players treating pharmaceutical waste nationally using burn technology, the
Commission found that capacity at any point in time may be uncertain especially using

incinerators.

Market share estimates for the treatment of pharmaceutical waste using burn technologies

in respect of the narrower geographic market
The Commission found that the merged entity will have estimated combined market shares

of approximately 82% - 92% with an accretion of approximately 72% - 82% based on 2018

figures and approximately 75% - 85% with an accretion of approximately 68% - 78% based
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30.

31.

32.

on 2019 figures. Pre-merger, Averda is the third largest company treating pharmaceutical

waste behind the Target Firms.

National market share estimates for the treatment of anatomical waste using burn

(incineration) technology

The merged entity will have estimated combined national market shares of approximately
18% - 28% with no accretion based on 2018 figures and approximately 35% - 45% with an
accretion of approximately 1% - 3% based on 2019 figures. The above shows that A-
Thermal did not treat any anatomical waste in 2018 and treated very minimal volumes of

anatomical waste in 2019.

Market share estimates for the treatment of anatomical waste using burn incineration

technologies in respect of the narrower geographic market

The merged entity will have estimated combined market shares of approximately 19% -
29% with no accretion based on 2018 figures and approximately 30% - 40% with an
accretion of approximately 1% - 3% based on 2019 figures. The above shows that A-
Thermal did not treat any anatomical waste in 2018 and treated very minimal volumes of

anatomical waste in 2019.

National market share estimates for the treatment of infectious and sharps waste using burn

and non-burn technologies

The merged entity will have estimated combined national market shares of 30% - 40% with
an accretion of approximately 1% - 5% based on 2018 figures and approximately 36% -
46% with an accretion of approximately 1% - 5% based on 2019 figures... There are other

players treating infectious and sharp waste nationally using burn and non-burn technology.

Market share estimates for the treatment of infectious and sharps waste using burn and

non-burn technologies in respect of the narrower geographic market

The merged entity will have estimated combined market shares of approximately 26% -

36% with an accretion of approximately 1% - 5% based on 2018 figures and approximately
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37.

35% - 45% with an accretion of approximately 2% — 7% based on 2019 figures. There are
other players treating infectious and sharp waste in the inland region using burn and non-

burn technology.

Competition analysis

Substitution between thermal desorption and incineration

The Commission found that both incinerators and thermal desorption facilities are licensed
to treat pharmaceutical waste. The Commission learnt that incinerators treat a lower volume
of pharmaceutical waste because of mechanical and air emission limitations. The
assessment found that while incinerators do have technology in place (in the form of
filtration systems) to assist in reducing the pollutants emerging from treating pharmaceutical
waste, incinerator operators remain cognisant of ensuring that an optimal mix of healthcare
risk waste treated is achieved to allow for incinerating facilities to not breach their air

emissions targets.

Therefore, while there are some limitations to volumes of pharmaceutical waste that
incinerators can treat, functionally, the two are interchangeable. This is evidenced by the
fact that the merging parties both treat pharmaceutical waste using different burn

technologies.

From a pricing perspective, the Commission found that thermal desorption is able to attract
a price premium above incineration. A-Thermal charges a price that is roughly in the range
of 27% to 47% above Averda’s prices for the treatment of pharmaceutical waste. However,
incineration remains an option for pharmaceutical customers of A-Thermal and price is still

a factor which is considered by these customers.

On the basis of the evidence gathered, the Commission concludes that there is substitution
between thermal desorption and incinerators for the treatment of pharmaceutical waste and
pricing of each technology is likely to be constrained by the other.

Unilateral effects

The Commission has considered the extent to which unilateral effects may arise post-

merger. This assessment is done under the context of the high market shares likely to
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39.

40.

emerge post-merger. Further, the Commission is cognisant that the merger will result in
Averda acquiring additional burn technology capacity. The unilateral effects assessment
considered the extent to which the additional burn technology capacity may make the
merged entity’s competitors more reliant on it for access to burn technology capacity for the
treatment of healthcare risk waste (particularly in situations where there are capacity

constraints due to maintenance of their own facilities, or volumes).

The Commission found that capacity levels for the burn treatment of healthcare risk waste
using burn technology are currently constrained and there are uncertainties regarding
capacity restoration in the market. In light of this, the Commission found that there is limited
spare capacity available in the market. The Commission also recognises that the capacity
availability is also further constrained by plant breakdowns and air emission limitations of
incinerators. The Commission considered the extent to which there may be a change in

incentive to Averda post-merger given the limited available capacity in the market.

The Commission first considered the revenue generated from top 20 customers in 2019 for
Averda. It was found that a large proportion of the revenue earned at the Klerksdorp facility
is derived from the services provided to competing firms. Specifically, at least [Confidential]
of Averda’s revenues are derived from competitors at its Klerksdorp incineration facility.

Currently, the only competitor to utilise A-Thermal’s incinerator was [Confidential] (A-
thermal earned a revenue of [Confidential] from the services provided) whilst
[Confidential] also makes use of the Target for general hazardous waste. Whilst the
reliance of [Confidential] on the Target is not currently healthcare risk waste, the
Commission is of the view that the reliance between the two remains relevant insofar as
dependency on the merging parties by its waste management competitors in healthcare risk
waste (or other hazardous waste) creates the ability to impact on their costs of treatment
and facilitate collusive outcomes. Furthermore, as discussed next, waste management
competitors and waste treatment competitors require ‘back up’ and access to capacity if
they are to successfully tender for waste management contracts with generators. The target
still remains one of those options even if not utilised currently which will be removed from
the market even if currently A-Thermal is not relied upon by (and does not rely on)
competitors as an alternative provider of healthcare risk waste treatment services in the

same way competitors rely on Averda.
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The Commission found that it is a feature of the waste treatment sector that competitors
subcontract waste treatment to each other. At the treatment plant level, this occurs in
instances where their own burn technology capacity is unavailable due to high volumes or
maintenance or breakdowns. The foregoing market participants also indicate that the DEFF
requires market participants to have a ‘back-up’ in the form of agreements with competitors

for the treatment of healthcare risk waste for similar reasons.

At a waste management level of the market, many waste management companies may lack
their own incineration capacity or be constrained in that regard. It bears mention that for the
purposes of tenders, customers typically require bidders to indicate alternative facilities
where waste can be treated in the event that the bidder's own capacity is unavailable or
where the bidder either lacks its own burn technology or lacks sufficient capacity at its own
facility. Further, participants who lack a specific type of waste treatment technology can still
participate in tenders, provided that those participants do make arrangements to outsource

the treatment of such waste to a licensed facility.

The Commission is cognisant that merger analysis is forward-looking and as such, a
retrospective focus may lose the potential constraint that A-Thermal provides to Averda (at
least in respect of treating healthcare risk waste using burn technologies). Given the high
barriers to entry, acquiring an existing licensed facility is more expedient that investing in
additional capacity at an existing facility or a greenfield capacity as that process could take

upwards of 4 years.

The Commission has considered A-Thermal as a credible alternative in treating healthcare
risk waste by competitors. Indeed, a competitor like [Confidential] has in place an
incineration agreement with A-Thermal. Further, the role of A-Thermal is particularly
important when we consider the fact that rival competitors to Averda’s incineration facility
appear to have limited spare capacity and other potential competitors are either
experiencing mechanical issues with their facilities and additional capacity may take years

to be commissioned due to the stringent and onerous licensing requirements.
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The Commission is of the view that the removal of A-Thermal as a potential alternative
provider of spare burn technology capacity to competitors is likely to change the competitive

process and landscape in the market for the treatment of healthcare risk waste.

The acquisition of additional incinerator by a vertically integrated player of the magnitude of
Averda, given the overall capacity constraints in the market enables the merged entity’s
ability to withhold supply of capacity to competitors, or price it at a level that makes
competing firms less competitive in tendering for contracts. The merged entity may have
the ability and incentive to contract on unfair contractual terms with competitors when
outsourcing capacity. This may hinder the effective operations of the competitors,
particularly SMME and HDI controlled competitors, that traditionally rely on outsourced
capacity to effectively compete in the market. This is likely to substantially prevent or lessen

competition in the relevant markets post-merger.

Unilateral effects arising from the broader portfolio of burn (and non-burn) technology

available to Averda

The Commission assessed the implications of Averda possessing both thermal desorption

and incinerators post-merger.

The assessment found that there are two main groups of customers that generate
healthcare risk waste, namely, (i) pharmaceutical companies who largely generate
pharmaceutical waste and (ii) medical facilities and practitioners who generate different
streams of healthcare risk waste. The Commission found that customers that generate
different types of waste such as hospitals and medical practitioners prefer to use one

supplier to provide the end-to-end treatment of waste.

The Commission considered the extent to which the merged entity may benefit from being
in a position in which they are able to offer a portfolio of waste treatment capacity and

technologies in healthcare risk waste.
The Commission is of the view that the likelihood of unilateral effects arising from the

increased portfolio of technology available to Averda post-merger is further heightened

when considering Averda’s strategic rationale and context to the merger. The capacity and
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53.

portfolio of technologies used in HCRW places the merged entity in a unique position to
contest for generator contracts. This also gives it an ability and incentive to engage in
foreclosure of competitors because not only are competitors more dependent on the merged
entity, but the capacity and treatment technologies means the merged entity can also benefit

from the foreclosure by acquiring the generator contracts.

Barriers to entry and expansion

The Commission is of the view that barriers to entry into the healthcare hazardous waste
markets are high. This is attributed to the significant investment and capital required, the
specialist technical knowledge, costly and time-consuming regulatory requirements.
Furthermore, the relevant markets have experienced limited entry. Some expansion has
been observed but this expansion has not occurred organically but through acquisitions. In
addition, the frequency of maintenance and breakdowns in burn technology in particular
means that available capacity continually varies, with periods where there is limited capacity
and a greater ability to exert market power. The current period is one such occasion where
multiple facilities are out of commission simultaneously and are likely to only recommence

operation over the next 12 months.

Countervailing power

Some pharmaceutical waste customers of A-Thermal seem to prefer the thermal desorption
technology of A-Thermal to treat pharmaceutical waste. As found in the unilateral effects
assessment, there is still substitution between thermal desorption and incinerators in the
treatment of pharmaceutical waste despite a premium being charged. Despite the fact that
some of the thermal desorption customers appear to be large entities, there is only
incineration as the alternative means of treating their pharmaceutical waste. Averda’s
increased burn technology capacity as well as the limited capacity available to competitors

may constrain any countervailing power post-merger.

Other healthcare risk waste generators and the waste management companies that service
them appear to have limited numbers of reputable burn and non-burn waste treatment
providers as alternatives. It is apparent that the bulk of the waste volumes go to more
reputable waste treatment providers given the legal responsibility on the waste generator to

dispose of the waste. The Target Firms are one such reputable alternative.
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The Commission is of the view that the identified substantial lessening of competition is
likely to negatively impact on the ability of customers to have alternative options in the

market.

Creeping mergers

In terms of the instant merger, the Commission is of the view that this merger allows for
Averda to build a portfolio of waste treatment capacity and technologies in healthcare risk
waste in the inland region. This capacity and technology will be unmatched by competitors.
Given that competitors have become increasingly reliant on Averda, this merger is likely to
further entrench this position. The Commission has also considered the extent of market
concentration, Averda’s rationale and growth strategy, the cumulative effects of historic
transactions on the market structure currently observed as well as the high barriers to entry

in place.

On this basis, the Commission is of the view that the instant merger is likely to lead to a
substantial lessening and prevention in competition. The market is better served by organic
growth which brings more capacity into the market and does not negatively alter the

structure of the market.

History of collusion

The Commission has investigated cartel and enforcement cases involving the acquiring
firm, then Wasteman, and its Western Cape joint venture partner, Enviroserv Waste
Management (Pty) Ltd (“Enviroserv’). The Commission’s investigation found that
Wasteman and Enviroserv reached agreement through the Vissershok joint venture about
the price at which they will sell waste disposal services to their customers and agreed not
to pursue each other’s customers and they sustained this arrangement through exchanging

cover quotes.

While noting that the cartel conduct previously investigated by the Commission pertained to
landfills, the Commission notes that that there are several features of the healthcare risk
waste sector in particular and the waste treatment sector more generally which would be
conducive for coordination in that market participants appear to have very frequent
interactions and often sub-contract work to each other due to the need to rely on each

other’s burn technology capacity as well as within the different waste treatment value chains
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(i.e. collection and transportation; treatment and disposal). This merger will increase the
likelihood of collusion through the removal of an effective and reputable player in the market,
leaving only a few players with meaningful capacity. This will make reaching a collusive

arrangement easier.

Vertical assessment
The Commission is of the view that the proposed transaction is unlikely to raise any vertical
foreclosure concerns whether at the collection and transportation of waste or at the disposal

of waste.

Relevant counterfactual

In assessing the relevant counterfactual to the proposed transaction, the Commission has
considered the claims made by the merging parties that the relevant counterfactual is
[Confidential].

The Commission’s assessment has revealed that A-Thermal shows increased growth in

key metrics over time.

The Commission therefore considers the continued presence and operation of A-Thermal

as the relevant counterfactual.

Concerns raised by third parties

The Commission received concerns that Averda has the largest portion of the market for
the treatment of healthcare risk waste and if the merger is approved, they will further
increase their market share in the sector. It is submitted that the merged entity will own and
operate 7 or 50% of the plants licensed to treat hazardous healthcare waste in South Africa.
In addition, the merger will result in the merged entity having the capacity to treat in the
range of 30% - 50% of the country’s healthcare hazardous waste. This will result in the
merged entity commanding a dominant market position with market shares of between 50%
- 60%. This could result in some of the smaller treatment plants no longer being able to
compete with the merged entity and the closure of some facilities. Given that the demand
for the burn treatment of hazardous healthcare waste currently outstrips capacity, the
merged entity will likely to be able to exercise unilateral effects, to the detriment of

competitors and customers.
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Concerns relating to creeping mergers have also been raised. It is also submitted that if the
merger is implemented, over the majority of South Africa’s hazardous waste will be
managed by foreign entities. Ultimately, such a position is not sustainable for the local
economy and SMMEs within the country. It is also alleged that Averda increased the price
at which competitors could treat COVID-19 waste by more than double the price and

charged exorbitant prices for competitors’ vehicles to enter this treatment plant.

These concerns indicated above, further exacerbate the competition concerns identified by

the Commission.

Public Interest

Employment
The merging parties provided an unequivocal undertaking that the merger will not result in

any job losses.

Ability of SMMES and/or historically disadvantaged individuals (HDIs) to participate in and

become competitive in the relevant market/s

As indicated above, the Commission found that the merger raises unilateral effects
concerns which preclude the ability of the merged entity’s SMME and/or HDI competitors in
waste management (and treatment) from being able to access the merged entity’s burn
technology capacity and/or face increased pricing from the merged entity post-merger.
Waste management in particular has more scope for the entry and expansion of SMMEs
and HDI competitors, but this requires that they are able to access treatment capacity on
competitive terms. The vertical integration and enhanced market position arising from this
merger makes this less likely. The implications of that competition outcome is that SMMEs
and HDI competitors will be less able to compete against the merged entity and new SMME
and HDI firms will face even greater barriers than those existing, to enter the burn
technology waste treatment sector. The Commission is therefore of the view that the merger

is negative from the perspective of this public interest.

Remedies
As indicated in the competition assessment above, the merger will result in a substantial

prevention and lessening of competition in the relevant markets. Further, the merger is likely
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to negatively impact the ability of historically disadvantaged individuals or SMME’s to

become competitive or to participate in the relevant markets.

The Commission considered whether any remedies could address the competition and
public interest concerns identified. In that regard, the Commission explored the merging
parties’ proposal to provide competitors with access to the merged entity’s facilities post-
merger, and to divest certain assets. However, the extent to which the Commission could
fully engage on potential remedies was constrained by the Commission’s inability to
complete its analysis of the competition and public interest concerns identified. In particular,
the Commission had requested the merging parties to provide it with all due diligence
documents pertaining to the merger. The Commission has found in previous investigations
that due diligence documents can provide insight into the dynamics of competition and to
post-merger conduct. These insights may have further informed the Commission’s
assessment of the likely competition and public interest effects arising from the merger and
would have assisted the Commission in evaluating the effectiveness of proposed remedies.
However, notwithstanding the issuance of a summons, the merging parties did not provide
all of the due diligence documents and the underlying data, citing legal privilege. Thus, the
Commission was precluded from determining whether the due diligence documents that
were not disclosed would have impacted on the assessment of the effectiveness of the

remedies.

In circumstances where the Commission has identified significant competition concerns,
further information has been requested by summons and the latter has not been fully
complied with, the Commission can only draw a negative inference to the effect that the

concerns identified cannot be remedied.

The Commission therefore prohibits the merger.

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 965 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

CREADEYV INTERNATIONAL S.A.S

AND
EADVANCE PROPRIETARY LIMITED

CASE NUMBER: 2021JAN0026

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for the
Conduct of Proceedings in the Competition Commission’, that it has approved the transaction

involving the above-mentioned firms subject to conditions as set out below:

1. On 20 January 2021, the Competition Commission (Commission) was notified of an
intermediate merger wherein Creadev International S.A.S (Creadev) intends to acquire an
additional shareholding in eAdvance (Pty) Ltd (eAdvance). On completion of the proposed

transaction, Creadev will control eAdvance in terms of section 12(2)(g) of the Competition Act.

2. The primary acquiring firm is Creadev. Creadev is ultimately controlled by Surcherol S.A.S.

3. The primary target firm is eAdvance trading as SPARK Schools.

4. Creadev and its holdings companies do not directly or indirectly control any firms that operate

in South Africa, nor derive revenue in or from South Africa or hold assets in South Africa.

5. eAdvance operates a network of private schools. eAdvance mainly offers pre-primary (grade
R) and primary private schooling. SPARK Schools also operate one private high school.

SPARK Schools are currently located in the Western Cape and Gauteng Provinces.
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Competition analyses

6.

The Commission considered the activities of the merging parties and found that the proposed
transaction does not result in any horizontal or vertical overlaps as the acquiring group does
not directly or indirectly operate in South Africa nor does it derive revenue or hold assets in
South Africa. Considering the above, the Commission is of the view that the proposed

transaction is unlikely to substantially prevent or lessen competition.

Public interest

Merging parties’ view

7.

The merging parties submit that the proposed transaction will not have an adverse impact on

employment and will not result in any job losses.

Commission view

8.

The Commission notes that pre-merger, eAdvance retrenched some employees in its support
central office, as well as others (in schools) due to closure of some schools. The Commission’s

investigation revealed that the retrenchments are unlikely to be linked to the merger.

Department of Trade, industry, and Competition’s (DTIC) View

9.

10.

The DTIC participated in the merger. It submitted that the merger be approved subject to a
condition that requires the merging parties to offer suitable employment opportunities to
retrenched workers when positions become available for a period of 24 months post-merger

approval.

In response, the merging parties submit that the retrenchments undertaken by eAdvance were
necessitated by operational, economic, and financial reasons. The retrenchments would have
occurred irrespective of whether the current transaction was entered into or not. In fact, in the
absence of the proposed merger, further and more extensive retrenchment would have been
required. The parties indicate that eAdvance has taken all reasonable, practical, and possible
actions to ensure that the retrenchments were limited to only those that were unavoidable.
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11. Following good faith negotiations with the Commission and the DTIC, the merging parties
agreed to offer suitable employment opportunities to the retrenched employees as and when
positions become available in eAdvance for a period of 24 months following the

implementation date.

Conclusion

12. Taken as a whole, the Commission is of the view that the proposed transaction is unlikely to

substantially prevent or lessen competition.

13. Further, the proposed transaction does not have a negative effect on public interest. However,
due to good faith negotiations between the Commission, the DTIC, and the merger parties,
the merger parties agreed to a condition that eAdvance will offer suitable employment
opportunities to the retrenched employees as and when positions become available in
eAdvance for a period of 24 months following the implementation date. The said condition is

attached as Annexure A.

14. The Commission therefore approves the proposed transaction subject to the conditions

attached as Annexure A.
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Annexure A

CREADEV INTERNATIONAL S.A.S

AND

eADVANCE PROPRIETARY LIMITED

CASE NUMBER: 2021JAN0026

CONDITIONS

1. DEFINITIONS

In this document the following expressions bear the meanings assigned to them below

and related expressions bear corresponding meanings:

1.1.  “Acquiring Firm” means Creadev;

1.2.  “Act” means the Competition Act, No. 89 of 1998 (as amended);

1.3.  “Approval Date” means the date referred to on the Commission’s Merger Clearance

Certificate (Form CC 15);

1.4. “Creadev” means Creadev International S.A.S;
1.5. “Commission” means the Competition Commission of South Africa;
1.6. “Conditions” means these conditions;
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1.7.  “Days” means any calendar day which is not a Saturday, Sunday, or official public

holiday in South Africa;

1.8.  “DTIC” means the Department of Trade, Industry, and Competition;

1.9. “eAdvance” means eAdvance Proprietary Limited;

1.10. “Implementation Date” means the date, occurring after the Approval Date, on which
the last condition precedent related to the issue of shares to Creadev under the
second tranche of the transaction as set out in the Subscription Agreement is fulfilled

or waived, as the case may be;

1.11. “Labour Relations Act’ means the Labour Relations Act, No. 66 of 1995 (as

amended);

1.12. “Merger’ means the acquisition of control by Creadev of eAdvance;

1.13. “Merging Parties” mean Creadev and eAdvance;

1.14. “Retrenched Employees” means employees retrenched by eAdvance throughout
2020 due to various reasons. For the avoidance of doubt, these employees do not
include employees of eAdvance who left the employ of eAdvance as a result of (i)
voluntary separation or voluntary retrenchment agreements; (ii) voluntary early
retirement packages; (iii) unreasonable refusals to be redeployed in accordance with
the provisions of the Labour Relations Act; (iv) resignations or retirements in the
ordinary course of business; (v) terminations in the ordinary course of business,
including but not limited to, dismissals as a result of misconduct or poor performance;

or (vi) any decision not to renew fixed term contract of employment; and

1.15. "Subscription Agreement" means the subscription agreement concluded between

Creadev, Finnish Fund for Industrial Cooperation Ltd and eAdvance.
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2. RECORDAL

21.  On 20 January 2020, the Commission received notice of an intermediate merger
whereby Creadev intends to acquire control of eAdvance. From a competition
perspective, the Commission found that the Merger is unlikely to substantially prevent

or lessen competition.

2.2.  From a public interest perspective, the Commission notes that eAdvance underwent
certain retrenchments pre-merger as a result of the financial and economic pressures
of the COVID-19 pandemic and due to poor performance of certain schools. In good
faith negotiations with the Commission and the DTIC, the Merging Parties agreed to

the conditions below.

3. EMPLOYMENT

3.1.  eAdvance will offer suitable employment opportunities to the Retrenched Employees
as and when positions become available in eAdvance for a period of 24 months

following the Implementation Date.

4. MONITORING OF COMPLIANCE WITH THE CONDITION

4.1. The Merging Parties shall circulate a copy of the Conditions to all Retrenched

Employees within 5 (five) Days of the Approval Date.

4.2. As proof of compliance thereof, the Merging Parties shall within 5 (five) Days of
circulating the Conditions, provide the Commission with an affidavit by a senior official
of the Merging Parties attesting to the circulation of the Conditions and attach a copy

of the notice sent.
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4.3. The Merging Parties shall inform the Commission of the Implementation Date within

5 (five) Days of its occurrence.

4.4. The Merged Entity shall, for a period of 2 (two) years following the Implementation
Date, submit a report on each anniversary of the Implementation Date, detailing its

compliance with clauses 3 of the Conditions.

4.5.  Any person who believes that the Merging Parties have failed to comply with clauses

3 of the Conditions may approach the Commission with his/her complaint.

5. APPARENT BREACH

5.1.  An apparent breach by the Merging Parties of any of the Conditions shall be dealt
with in terms of Rule 39 of the Rules for the Conduct of Proceedings in the

Commission.

6. VARIATION OF THE CONDITION

6.1. The Merging Parties may at any time, on good cause shown, apply to the Commission
for the Conditions to be waived, relaxed, modified and/or substituted. Should a dispute
arise in relation to the variation of the Conditions, the Merging Parties shall apply to
the Tribunal, on good cause shown, for the Conditions to be waived, relaxed, modified

and/or substituted.

7. GENERAL

7.1.  All correspondence in relation to these Conditions shall be submitted to the following

email address: mergerconditions@compcom.co.za and Ministry@thedtic.gov.za.
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Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 966 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

MACSTEEL SERVICE CENTRES SA (PTY) LTD

AND

CERTAIN ASSETS OF ROBOR (PTY) LTD (IN LIQUIDATION)

CASE NUMBER: 2020AUG0077

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for the
Conduct of Proceedings in the Competition Commission’, that it has approved the transaction

involving the above-mentioned firms subject to conditions as set out below:

1. On 24 August 2020, the Competition Commission (Commission) received notice of an
intermediate merger whereby Macsteel Service Centres SA (Pty) Ltd (MSCSA) intends to
acquire certain assets of Robor (Pty) Ltd (in liquidation) (Robor Assets). Post-merger, MSCSA

will control the Robor Assets.

2. The primary acquiring firm is MSCSA, a private company incorporated in South Africa.
MSCSA is controlled by Macsteel Holdings Luxembourg SARL (MacLux), a company
incorporated in Luxembourg. MSCSA controls a number of firms across Africa including South
Africa. MSCSA produces and distributes a broad range of steel products including carbon
steel, stainless steel, speciality steels and aluminium products. MSCSA'’s tubes and pipes
division (MT&P) is the most relevant for the assessment of this transaction. The primary
products produced by MT&P are standard Tubes and Pipes (T&P), limited to small bore

products. This includes structural steel tubes and straight-line steel pipes.
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3. The primary target firm is the Robor Assets which includes various plant, machinery,
equipment, immovable, and intellectual property owned by and related to the tube and pipe
business of Robor. The Robor Assets are owned by Robor, a private company incorporated
in South Africa. Pursuant to a liquidation order granted by the South Gauteng High Court in
September 2019, Robor has been put in liquidation. Prior to its liquidation, Robor was
controlled by Tiso Blackstar Holdings SE (Tiso Holdings), a company incorporated in England
and Wales. The Robor Assets are primarily the assets which form part of Robor’s tube and
pipe operations. These assets comprise those used in the manufacturing business previously
supplying standard small-bore T&P and open sections. In addition, the Robor Assets also

include assets previously supplying value-added products.

4. The Commission found that the Robor Assets are currently not operational as Robor is under
liquidation and therefore there are no products or services offered by the target firm. However,
given the fact that the Robor Assets have the production capacity to produce tube and pipe
products, the Commission is of the view that there is a notional horizontal overlap in the
merging parties’ activities in relation to the production and supply of tube and pipe products.
More specifically, the Commission considered the activities of the merging parties in relation
to the production and supply of (i) small-bore T&P products; (ii) open sections; (iii) value added

T&P products including small bore value add and large diameter value add products.

5. The Commission found that the merger is unlikely to result in a substantial prevention or
lessening of competition in any of the markets identified above. This was based on the post-
merger market shares of the merging parties which are relatively low in all relevant markets.
Furthermore, Robor is not an effective competitor since it was liquidated in 2018. In addition,

the Commission did not receive any concerns from the customers contacted.

6. With regards to public interest considerations, particularly the effect of the merger on
employment, the Commission received concerns from stakeholders regarding current
retrenchments at MSCSA as well as the fact that Robor’'s employees were retrenched when
Robor was liquidated. The said stakeholders proposed that the parties should give preference

to the former employees of Robor when employment opportunities arise.
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7. The Commission did not find any evidence to suggest that the current or past retrenchments
at MSCSA are linked to the current merger. With regards to the retrenched employees, the
merging parties agreed to a condition that the merged entity shall for a period of 3 years, fill
available vacancies with the retrenched MSCSA employees. In the event that a vacancy
cannot be filled with the retrenched MSCSA employees, the merged entity will consider the

retrenched Robor employees who meet the relevant criteria for the post.

8. There are no other public interest concerns arising.

9. The Commission finds that the proposed transaction is unlikely to result in a substantial
prevention or lessening of competition. The Commission approves the proposed transaction

subject to employment conditions as reflected in Annexure A.

This gazette is also available free online at www.gpwonline.co.za




56 No. 45250 GOVERNMENT GAZETTE, 1 OCTOBER 2021

ANNEXURE A

MACSTEEL SERVICE CENTRES SA (PTY) LTD
AND

CERTAIN ASSETS OF ROBOR (PTY) LTD (IN LIQUIDATION)

CASE NUMBER: 2020AUG0077

NON-CONFIDENIAL CONDITIONS

1 DEFINITIONS

1.1.  The following expressions shall bear the meanings assigned to them below and cognate

expressions bear corresponding meanings, namely:

1.1.1. "Act" means the Competition Act No. 89 of 1998;
1.1.2. “Approval Date" means the date referred to in the Commission’s clearance certificate;

1.1.3. “Affected employees” means the employees retrenched by MSCSA during the last two
years (2019 and 2020) and the Robor Employees;

1.1.4. “Available Vacancies” means the [confidential] vacancies available at MSCSA at the
Implementation Date arising from the Merger;

1.1.5. "Commission" means the Competition Commission of South Africa;

1.1.6. "Commission Rules" means the Rules for the Conduct of Proceedings in the Competition

Commission;
1.1.7. “Conditions" means these conditions;

1.1.8. “Days" mean any calendar day which is not a Saturday, Sunday or an official holiday in
South Africa;
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2.1.

2.2

.10.

A1

A2

3.

4.

15.

16.

A7.

. "Implementation Date" means the date, occurring after the Approval Date, on which th

merger is implemented by the Merging Parties;

“MSCSA” means Macsteel Service Centres SA Proprietary Limited;
"Merger" means the acquisition by MSCSA of the Robor Assets;
"Merging Parties" means MSCSA and the Robor Assets;
"Tribunal" means the Competition Tribunal of South Africa;

“Trade Unions” means National Union of Metalworkers of South Africa (“NUMSA”) an

Solidarity Union;
“Robor” means Robor Proprietary Limited (in liquidation)

"Robor Assets" means Certain assets of Robor (Pty) Ltd (in liquidation) acquired b
MSCSA pursuant to the Merger;

“Robor Employees” means the employees of Robor whose employment was
terminated in terms of the Insolvency Act, 24 of 1936.

RECORDAL

When Robor went into liquidation in September 2019, the employment of a total ¢
[confidential] employees were terminated in terms of the Insolvency Act,24 of 1936. |
addition, MSCSA has undertaken a number of retrenchment processes in terms of Sectio
189 of the Labour Relations Act 66 of 1995 between 2018 and 2020. In November 201¢
MSCSA undertook a section 189 process which led to the retrenchment of [confidentia
employees. In December 2019, [confidential] employees were retrenched by MSCSA. |
June 2020, MSCSA began a further section 189 process which is anticipated to b
completed by December 2020. MSCSA estimates that a total of [confidential] employee

are likely to be affected by this current retrenchment process.

MSCSA has made commitments to the employees that it has retrenched during the above
mentioned processes to re-employ them should employment opportunities arise. This i

subject to the employees having the necessary skills and qualifications.
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2.3.

2.4.

The Commission understands that MSCSA has committed to re-employing its former
employees when opportunities arise. However, the Commission is of the view that the
Robor Employees should also be considered when such opportunities arise. The
Commission engaged the Merging Parties on this and, while the Merging Parties do not
acknowledge that the abovementioned retrenchments or the termination of the Robor
Employees are related to the Merger, the Merging Parties undertook to employ the Robor
Employees who meet the necessary criteria in terms of skills and qualifications, subject to

MSCSA’s existing obligations to its own former employees.

The Merging Parties anticipate that at this stage, MSCSA is likely to have [confidential]
vacancies as a result of the Merger. The Merging Parties have indicated that the Robor
Employees will be considered in filling these vacancies.

3. CONDITIONS TO THE APPROVAL OF THE MERGER

3.1.

3.2.

The Merging Parties shall fill the Available Vacancies with the employees that MSCSA
has retrenched during the above-mentioned processes, and in the event that none have
the required qualifications, skills, know-how and experience, with the Robor Employees

with the required qualifications, skills, know-how and experience.

The Merging Parties shall fill all vacancies that arise beyond the Available Vacancies for
a period of 3 years post Implementation Date with the Affected Employees with the
required qualifications, skills, know-how and experience. Where former MSCSA
employees are unable to fill any such vacancies, the Merging Parties will give first
preference to the Robor Employees, with the required qualifications, skills, know-how and
experience to fill such vacancies for a period of 3 (three) years from the Implementation
Date.

4. Monitoring compliance with the Conditions
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4.1. The Merging Parties shall inform the Commission of the Implementation Date within 5

(five) Days of it becoming effective.

4.2. The Merging Parties shall circulate a copy of the Conditions within 5 (five) Days of the
Approval Date to all employees of the Merging Parties and/or their employee

representatives, including relevant Trade Unions.

4.3. As proof of compliance herewith, the Merging Parties shall within 10 (ten) Days of
circulating the Conditions, provide the Commission with an affidavit by the Chief Executive
Officer or Managing Director of MSCSA attesting to the circulation of the Conditions and

attaching a copy of the said notice.

4.4.  The Merging Parties shall submit a report on each anniversary of the Implementation Date,
setting out its compliance with these Conditions for a period of 3 (three) years. This report
shall be accompanied by an affidavit, attested to by the Chief Executive Officer or

Managing Director of MSCSA, confirming the accuracy of the report.

5. Apparent breach

5.1. In the event that the Commission receives any complaint in relation to non-compliance
with the Conditions or otherwise determines that there has been an apparent breach of
any of the Conditions by the Merging Parties, the breach shall be dealt with in terms of
Rule 39 of the Commission Rules.

5.2. Any employee of the Merging Parties who believes that his or her employment with the
Merging Parties has been terminated in contravention of these Conditions may approach

the Commission with his or her grievance.

6. Variation of the Condition

6.1.  The Merging Parties may at any time, on good cause shown, apply to the Commission for

the Conditions to be lifted, revised, or amended, in exceptional circumstances. Should a
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dispute arise in relation to the variation of the conditions, the Merging Parties shall apply
to the Competition Tribunal, on good cause shown, for the conditions to be lifted, revised
or amended, in exceptional circumstances. “Good cause” must be premised on facts

arising subsequent to these Conditions being confirmed by the Competition Tribunal.

7. General

All correspondences in relation to these conditions must be submitted to the following e-mail

address: mergerconditions@compcom.co.za

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 967 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

ARRIE NEL PHARMACY PROPRIETARY LIMITED

AND
PHARMED PHARMACEUTICALS PROPRIETARY LIMITED

CASE NUMBER: 2020SEP0016

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for the
Conduct of Proceedings in the Competition Commission’, that it has approved the transaction

involving the above-mentioned firms subject to conditions as set out below:

1. On 10 September 2020, the Competition Commission (the “Commission”) received notice
of an intermediate merger whereby Arrie Nel Pharmacy Proprietary Limited (“Arrie Nel”) will
acquire majority shareholding in Pharmed Pharmaceuticals Proprietary Limited

(“Pharmed”). Post-merger, Pharmed will be solely controlled by Arrie Nel.

2. The primary acquiring firm, Arrie Nel, is duly incorporated in accordance with the laws of
the Republic of South Africa. Arrie Nel is jointly controlled by individuals in their personal
capacities comprising of; Johannes Arnoldus Nel, Johannes Metz van Wyk and Pieter
Wouter du Toit. Arrie Nel and all the firms it controls will henceforth be referred to as the

“Arrie Nel Group” or the “Acquiring Group”.
3.  The primary target firm, Pharmed, is duly incorporated in accordance with the laws of the

Republic of South Africa. Pharmed is directly controlled by Imperial Logistics South Africa

Group (Pty) Ltd (“Imperial Logistics”). The rest of the shares are owned by many other
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shareholders. Imperial Logistics is also duly incorporated in accordance with the laws of the
Republic of South Africa. Imperial Logistics is in turn, a wholly owned subsidiary of Imperial
Holdings Limited (“Imperial Holdings”), a company publicly listed on the Johannesburg
Stock Exchange. Imperial Holdings is therefore not controlled by a single shareholder as its
shares are widely held. Pharmed controls a few firms. Pharmed and its subsidiaries will

henceforth be collectively referred to as “Pharmed” or the “Target Firm”.

The Acquiring Group will acquire Imperial Logistics’ majority shareholding in Pharmed.
Following implementation of the transaction, Pharmed will be controlled by the Acquiring
Group.

Activities of the merging parties

5.

The Acquiring Group is a vertically integrated pharmaceutical wholesaler and retailer. The
Acquiring Group wholesales pharmaceutical products to its many retail pharmacies as well
as to the open market (i.e. independent pharmacies, medical professionals). Pharmed is a
wholesale distributor of pharmaceutical products to independent pharmacies, hospitals and
doctors.

The activities of the merging parties overlap horizontally as both are active in the wholesale
distribution of pharmaceuticals. The activities of the merging parties further overlap
vertically because the Acquiring Group and Pharmed are active at different levels of the
pharmaceutical value chain (i.e. the Acquiring Group is involved in retail pharmacies whilst
Pharmed is a wholesaler.)

Market Definition and competitive assessment

7.

In line with the approach by the Competition Tribunal (“Tribunal”), the Commission assessed
the upstream national market for the wholesale distribution of pharmaceuticals and the

downstream national market for the retail of scheduled and unscheduled pharmaceuticals.

The Commission found that the merged entity will account for very little of the upstream

national market for the wholesale distribution of pharmaceuticals, with a low market share
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accretion. The merged entity will continue to face competition from other market players
such as CJ Distributors (Dis-chem), UPD (Clicks) and Alpha Pharm. The Commission is of
the view that the merger is unlikely to raise any competition concerns in the upstream

market.

9. The merger will not result in any market share accretion in the downstream national market
for the retail of scheduled and unscheduled pharmaceuticals. The Commission found that
the merged entity accounts for a low market share of both the retail of scheduled and
unscheduled pharmaceuticals, respectively. The merged entity will continue to face
competition from Dis-Chem, Clicks, Medirite and independent pharmacies. The
Commission further notes that the merged entity will be vertically integrated similar to most
its competitors such as Dis-Chem, Clicks, Alpha Pharm, Medirite and Pharmacy at SPAR,

who are vertically integrated.

Vertical assessment
10. As indicated in the market share assessment above, the merging parties do not command
significant market shares, thus neither anticompetitive input nor customer foreclosure is

likely to result from the proposed merger.

Coordinated effects assessment

11. The Commission assessed whether the merger promotes the ability of coordination to take
place post-merger. Given that the merged entity commands insignificant market shares and
the upstream and downstream markets have many participants, the merger is unlikely to

enhance coordination.

Third party concerns and creeping mergers

12. Although some market participants raised concerns, the Commission found that the merged
entity do not account for significant market shares in both levels of the pharmaceuticals
value chain and that the proposed transaction is unlikely to result in the substantial

prevention or lessening of competition in the defined markets.

13. The Commission conducted a creeping merger assessment and found that despite several

acquisitions over the last three years, the merger is unlikely to result in a substantial
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lessening or prevention of competition in any relevant market/s.

14. In view of the foregoing, the Commission found that the merged entity is still small in both

the upstream and the downstream markets.

Public interest considerations

15. The Commission’s assessment found that Pharmed was under some financial strain. Thus,
the Commission is of the view that the retrenchments of some of the Employees of the

merged entity are not merger specific.

16. However, to address further employment concerns, the merging parties and the Commission

have agreed to employment conditions contained in Annexure A hereto.
17. The proposed transaction does not raise any other public interest issues.

Conclusion

18. Considering the above, the Commission approves the merger in terms of the Conditions

contained in Annexure A.
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ANNEXURE A

ARRIE NEL PHARMACY PROPRIETARY LIMITED

AND

PHARMED PHARMACEUTICALS PROPRIETARY LIMITED

CASE NUMBER: 2020SEP0016

CONDITIONS

1.1.

1.2.

1.3.

1.4.

1.5.

DEFINITIONS

“Acquiring Group” means the primary acquiring firm, being Arrie Nel Pharmacy Group
(Pty) Ltd, a company which is incorporated in terms of the laws of South Africa and has

its principal place of business at 433 34th Lane, Villieria, Pretoria, Gauteng, South Africa.;
“Act” means the Competition Act 89 of 1998, as amended;

“Affected Employees” means any employee of Pharmed Pharmaceuticals (Pty) Ltd and

Imperial Health Sciences who will be retrenched for operational reasons;

“Approval Date” means the date referred to on the Commission’s merger Clearance
Certificate;

“Commissioner” means the Competition Commissioner of South Africa, appointed in

terms of section 22 of the Competition Act;
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1.6.

1.7.

1.8.

1.9.

“Commission” means the Competition Commission of South Africal;
“Competition Act” means the Competition Act 89 of 1998, as amended;
“Commission Rules” means the Rules for the Conduct of Proceedings;

“‘Days” mean business days, being any day other than a Saturday, Sunday or official

public holiday in the Republic of South Africa;

“‘Implementation Date” means the date, occurring after the Approval Date, on which the

Merger is implemented by the Merging Parties;
"LRA" means the Labour Relations Act 66 of 1995 as amended;

“‘Merger’ means the cession by the Seller of the business of the Target Firm to the

Acquiring Firm;

“Merged Entity” means the entity that will exist after the implementation of the Merger;
“Merging Parties” means the Acquiring Group, the Target Firm and the Seller;
“Minister’” means the Minister of Trade, Industry and Competition;

“Moratorium” means a period of three (3) years from the Implementation Date;

“‘Pharmed” means Pharmed Pharmaceuticals (Pty) Ltd, incorporated in terms of the laws
of South Africa and has its principal place of business at 31 Imvubu Park Close, River

Horse Valley, Umhlanga, KwaZulu-Natal, South Africa;

“‘Retained Employees” means the minimum number of Transferring Employees that the
Acquiring Group is obliged to retain post the implementation of the Merger for the
duration of the Moratorium;

“Seller” means Imperial Logistics South Africa Group (Pty) Ltd, which is incorporated in
terms of the laws of South Africa and has its principal place of business at Imperial
Logistics Place, 79 Boeing Road East, Bedfordview, Gauteng, South Africa;
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1.20. “South Africa” means the Republic of South Africa;
1.21.  “Target Firm” means the primary target firm, being Pharmed;

1.22. “The Transaction” means the merger in terms of which Arrie Nel will acquire control

over the business of Pharmed;

1.23. “Transferring Employees” means the employees who will transfer from Pharmed to the
Acquiring Group, pursuant to section 197 of the LRA, on the Implementation Date. The
Transferring Employees will be selected by the Acquiring Group in consultation with their
unions, having regard to employees with critical skills, qualification and experience.

However, the Acquiring Group will only retain the Retained Employees; and
1.24.  “Tribunal”’ means the Competition Tribunal of South Africa.
2. RECORDAL
2.1. On 10 September 2020, the Merger Parties filed the Merger.

2.2 The Commission found that the merger is unlikely to result in any substantial lessening

or prevention of competition in any relevant market/s.

2.3. The Commission found that the retrenchment of any Affected Employees Pre-Merger is
unlikely to be related to the Merger. However, the Merger Parties have agreed that the
Merger will facilitate the transfer of the Transferring Employees to the Merged Entity, in

terms of section 197 of the LRA and save a substantial number of jobs.

24. The Minister has participated in the Merger and proposed that the Merging Parties
consider offering any Affected Employees preference for any vacancies that may arise

at the Merged Entity post-Merger to mitigate job losses.

2.5. The Merger Parties and the Commission have agreed to these Conditions to address

any public interest concerns arising from the Merger.
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3.

3.1.

3.2.

3.3.

3.4.

3.5.

CONDITIONS TO THE APPROVAL OF THE MERGER

Employment

The Transferring Employees will transfer to the Acquiring Group on the Implementation
Date.

The Merged Entity will retain the Retained Employees for the duration of the Moratorium

period.

The Merged Entity shall not retrench any employees because of the Merger during the
Moratorium. For the sake of clarity, retrenchments exclude (i) voluntary separation
arrangements; or (ii) voluntary early retirement packages, (iii) unreasonable refusals to
be redeployed in accordance with the provisions of the LRA; (iv) resignations or
retirements in the ordinary course of business; (v) retrenchments lawfully effected for
operational requirements unrelated to the Merger; (vi) terminations in the ordinary course
of business, excluding but not limited to, dismissals as a result of misconduct or poor
performance; (vii) any decision not to renew or extend a contract of a contract worker;
and (viii) any transfer of employees to the employment of a third party as a result of any
sale of business operations, including related assets and liabilities, or any joint venture

or similar business arrangements.

Preference to the Affected Employees

For a considerable number of months from the implementation of the Merger, the Merged
Entity and the Seller will give preference to their respective former employees who form
part of the Affected Employees in relation to vacancies that become available within their
respective operations, subject to the respective Affected Employees having the requisite
qualifications, skills and experience and meeting the requirements for such positions (in

the sole discretion of the Merged Entity and the Seller respectively).

The Merged Entity and the Seller (or their relevant subsidiary) will publish a communique
via SMS to the last known cellphone number and/or email at the last known email
address to all the Affected Employees, providing them with the information and details
of the position as well as contact details as to whom to contact within the relevant Human
Resources department to enable them to apply, should they wish to do so. Under all

circumstances the onus will rest on the Affected Employees to apply for a vacant position.
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3.6. Should any Affected Employee meet the relevant criteria and job requirements in terms
of qualification, experience and skills required (in the sole discretion of either the
Acquiring Firm or the Seller), the application will be facilitated through the relevant
Human Resources Department. Such appointments will occur on standard terms of

employment, at the time, for those positions.

3.7. In the event that two equally qualified and skilled individuals apply for a position, one
being an Affected Employee and one being an external applicant, the Merged Entity or
the Seller will give preference to the Affected Employee, subject to employment and
other legislation and the existing labour law practices of either the Acquiring Firm or the
Seller. In the event that there are two or more Affected Employees who apply for the
same position, the Merged Entity or the Seller may select one of them in its sole
discretion, subject to employment and other legislation and the existing labour law

practices.
4. MONITORING OF COMPLIANCE WITH THE CONDITIONS

4.1. The Merging Parties shall each circulate a copy of the Conditions to all their employees
within 5 (five) Business Days of the Approval Date.

4.2. As proof of compliance with 4.1 above, a director of each Merger Party shall within 10
(ten) Business Days of circulating the Conditions, submit to the Commission an affidavit
attesting to the circulation of the Conditions and provide a copy of the notice that was
sent to the employees in that regard.

4.3. The Acquiring Group shall inform the Commission in writing of the Implementation Date

within 5 (five) Business Days of its occurrence.

44, Each of the Acquiring Group and the Seller shall, on each anniversary of the
Implementation Date, during the period referred to in Error! Reference source not
found. to 3.8 above submit an affidavit confirming compliance with the conditions; 3.1 to

3.8 above for the duration of the Moratorium.

4.5, In the event that the Commission receives any complaint in relation to non-compliance

with the above Conditions, or otherwise determines that there has been an apparent
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breach by the Merging Parties of these Conditions, the breach shall be dealt with in terms

of Rule 39 of the Rules read together with Rule 37 of the Competition Tribunal Rules.
5. VARIATION

5.1. The Merged Entity may at any time, and on good cause shown, apply to the Commission
for any of the Conditions to be waived, relaxed, modified and/or substituted. Should a
dispute arise in relation to the Merged Entity’s application to the Commission, the Merged

Entity may apply to the Tribunal for appropriate relief.
6. GENERAL

6.1. All correspondence in relation these conditions must be submitted to the following email

address: mergerconditions@compcom.co.za and ministry@thedtic.gov.za.

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 968 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

GOOGLE LLC (USA)

AND

FITBIT INC. (USA)

CASE NUMBER: 2020SEP0045

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the “Rules for the
Conduct of Proceedings in the Competition Commission”, that it has approved the transaction

involving the abovementioned firms subject to conditions as set out below:

1. On 29 September 2020, the Competition Commission (Commission) received notice of a
small merger whereby Google LLC (USA) (Google) intends to acquire Fitbit Inc. (USA) (Fitbit).
Post-merger, Google will control Fitbit.

2. The primary acquiring firm is Google, a wholly owned subsidiary of Alphabet Inc., a public
company listed on the Nasdaq stock exchange. In South Africa, Google controls Google South
Africa (Pty) Ltd (Google SA), Google Cloud South Africa (Pty) Ltd (Google Cloud SA) and ZA
Asset Management (Pty) Ltd (ZA Asset Management).

3. Google is active in a wide range of areas, including online search, online advertising, other
online services such as YouTube, Google Maps and Gmail as well as cloud computing
services. In addition, Google maintains and develops the Android ecosystem which includes

an open-source mobile Operating System (OS) and a suite of mobile apps and services.
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4. Google’s business in South Africa only relates to the provision of local support and marketing
services internally for Google. It does not have any market-facing business in South Africa.

Further, Google does not sell any wearable devices or hardware in South Africa.

5. The main products and services relevant to this transaction are Wear OS, Google Fit, The
Play Store, Google Search and Google Ads.

6. The primary target firm is Fitbit, a public company incorporated in the United States of America
and listed on the New York stock exchange. The shares of Fitbit are widely held and not

controlled by any single firm or individual.

7. Fitbit develops, manufactures, and distributes wrist-worn wearable devices as well as smart
scales, software and services designed to give its users tools to help them reach their health
and fitness goals. The main products available in South Africa are fitness trackers,

smartwatches, and the Fitbit mobile app.

Areas of overlap

8. The Commission considered the activities of the merging parties and found that the proposed
transaction results in both horizontal and vertical overlaps. The Commission also found that
the activities of the merging parties are complementary. The overlaps considered by the

Commission are as follows:

Horizontal overlap
9. The Commission found that there are potential horizontal overlaps relating to the supply of

(i) wrist-worn wearable devices and (ii) OS for wearable devices.

Vertical overlap
10. The Commission found that the proposed transaction also results in a vertical overlap in that
Google’s Wear OS is an input used in the production and supply of wrist-worn wearable

devices (fithess trackers and/or smartwatches).

Complementarity between the activities of the merging parties

11. The complementarity between the activities of the merging parties occurs in the sense that:
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11.1. Google owns and operates the Android operating system. Android is required
by customers of wearable devices manufactured and supplied by Fitbit and its
competitors. The Commission understands that for wrist-worn wearable device
manufacturers (fitness trackers and/or smartwatches) to compete effectively,
they require connection with smartphones that operate on Google systems
(being Android). Google also operates various APIls that facilitate
interoperability between wrist-worn wearable devices and smartphones or
wrist-worn wearable devices and cloud services. These include Google Play
and Bluetooth connectivity. Thus, the Android ecosystem and various APIs
operated by Google are required by users of wrist-worn wearable devices to
connect their smartwatches to their smartphones. Furthermore, the Android
ecosystem and the APIs operated by Google are required by wrist-worn

wearable device manufacturers to ensure that their devices are competitive.

11.2. Secondly, the Commission found that the data that is collected by wrist-worn
wearable devices (fitness trackers and/or smartwatches), as supplied by Fitbit,
also complements Google’s fitness data offerings. That is, the data collected
can enhance Google’s offering to online advertisers and/or assist Google in

providing digital health services.

The relevant markets
12. The Commission did not conclude on the relevant markets but for purposes of assessing the

proposed transaction, the Commission considered the following:

12.1. The national upstream market for the production and supply of OS for wrist-
worn wearable devices,

12.2. The national upstream market for the production and supply of OS for mobile
devices (smartphones), and

12.3. The national downstream market for the production and supply of wrist-worn

wearable devices.
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Competition Assessment

13.

The Commission was concerned that as a direct result of the proposed merger, Google will:

Exclude Fitbit’s competitors in the market for wrist worn wearable devices

14.

15.

16.

The Commission was concerned that Google, as a dominant provider of the Android
operating system for smart phones, will exclude competitors of Fitbit (suppliers of wrist
wearable devices) from accessing its Android operating system, which is an important
system for the functioning of their wrist wearable devices. The suppliers of wrist worn
wearable devices rely on the Android operating systems for their wrist-worn wearable device
to connect with a smartphone and this is critical for the functioning of the wrist worn-

wearable device.

Android is dominant in the market. Bearing in mind the integral connectivity between
smartwatches, companion apps to the wrist worn wearable device as well as smartphones,
and given the significant market shares enjoyed by Android, the proposed merger will give
Google the ability to exclude the competitors of Fitbit or frustrate the functionalities of the

companion apps of Fitbit competitors from operating optimally on Android OS.

This will significantly alter the market structure for the supply of wrist worn wearable devices

in SA and increase barriers to entry for potential entrants in the market.

Entrench its dominance in the online advertising and online search market

17.

As a direct result of the proposed merger, Google would acquire (i) the database maintained
by Fitbit (about its users’ health and fitness); and (ii) the technology to develop a database
similar to the one of Fitbit. The Commission was concerned that the acquisition of Fitbit's
database may provide Google with an important advantage in online advertising markets

and allow Google to entrench its dominance in the market.

Restrict access to health data collected by Fitbit

18.

The concern here was that Google will be able to use Fitbit health data to enter the digital
health market or other health markets and exclude other players or potential entrants in the

market by restricting access to Fitbit health data.
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19. Based on the above, the Commission found that the proposed transaction is likely to result
in a substantial prevention or lessening of competition. To address these concerns, Google

tendered conditions set out in Annexure A below, which the Commission accepted.

Public interest

22. There are no public interest concerns arising.

Conclusion and recommendations

23. The Commission approves the proposed transaction subject to conditions as outlined in

“annexure A”.
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ANNEXURE A

GOOGLE LLC (USA)

AND

Click here to enter text.
FITBIT INC. (USA)

CASE NUMBER: 2020SEP0045

CONDITIONS

1. DEFINITIONS

1.1.

1.1.1.

1.1.2.

“The following expressions shall bear the meanings assigned to them below and cognate

expressions bear corresponding meanings, namely:

“Access Permissioning” means the auditable control of access rights to an Access

Restricted Data Store.

“Access Restricted Data Store” means a strictly permissioned virtual data storage
environment within Google that holds Measured Body Data and Health and Fitness
Activity Location Data, separate from any dataset within Google accessible for use in or
for Google Ads. If Google creates any dataset that stores Measured Body Data and/or
Health and Fitness Activity Location Data together with another Google dataset, that

dataset shall be treated either as an Access Restricted Data Store or as Temporary Logs.
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1.1.3. "Act" means the Competition Act No. 89 of 1998 as amended;

1.1.4. "Acquiring Firm" means Google LLC;

1.1.5. Affiliated Undertakings: undertakings or firms controlled by the Parties and/or by the
ultimate parents of the Parties, whereby the notion of control shall be interpreted pursuant
to Article 3 of the Merger Regulation and in light of the Commission Consolidated
Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of

concentrations between undertakings.

1.1.6. Android APIs” means the APls, including any improvements or bug fixes, that Google
licenses to Android OEMs without charge for access, either as part of AOSP or GMS for
use by Android Smartphone App Developers with an Android App.

1.1.7. “Android App” means a mobile application designed to run on a compatible Android
Smartphone;

1.1.8. “Android Compatibility Definition Document” means the document published at

https://source.android.com/compatibility/cdd (or any successor site);

1.1.9. “Android OEM” means any actual or potential supplier of Android Smartphones, excluding
the Parties.

1.1.10. “Android Smartphone” means a handheld device (as defined in the Android Compatibility

Definition Document) running AOSP.

1.1.11. “Android Smartphone App Developer’ means a third-party developer of an Android
App.
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1.1.12.

1.1.13.

1.1.14.

1.1.15.

1.1.16.

1.1.17.

1.1.18.

1.1.19.

“AOSP” means the open-source Android binary code available at

https://source.android.com (or any successor site) or any successor open-source

smartphone operating system.

“API Development and Testing” means the process by which Google develops and tests
new versions of Android APls, prior to their simultaneous release to Android Smartphone
App Developers. For the avoidance of doubt, this may include Google’s use of a lead

device to develop and test new software.

“API User” means any third party with a software application distributed or made available
to South African Users that requests access to the Fitbit Web API or the Relevant Google
API, meets the Privacy and Security Requirements, and agrees to the Fitbit Platform
Terms of Service (where access is made available via the Fitbit Web API) or the Terms of
Service and the Services User Data Policy (where access is made available via the
Relevant Google API).

“Approval Date" means the date referred to in the Commission’s Merger Clearance
Certificate;

Audit Points: the minimum data and information points detailed in Annex 3 that the

Monitoring Trustee will audit on a regular basis.

Auditable Individual Logs: a list of all individuals that have accessed an Access

Restricted Data Store or Temporary Logs and the date of that access.

Auditable Service Logs: a list of all Google Services that have access to an Access

Restricted Data Store or Temporary Logs.

Benchmark OEMs: the 5 largest suppliers of consumer wrist-worn wearable devices that

process the data types that qualify as Measured Body Data and/or Health and Fitness
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Activity Location Data if processed by Google or Fitbit as measured in the Industry Report,
excluding Fitbit, Google, and any Wrist-Worn Wearable Device OEMs using Wear OS and
that provide developers with access to their health and wellness data solely through the
Fitbit Web API or the Relevant Google API.

1.1.20. “Commission” means the Competition Commission of South Africa.

1.1.21. “Companion App” means a mobile app available for an Android Smartphone whose
functionality includes but is not limited to pairing, notification bridging, and device

management and settings for a Wrist-Worn Wearable Device.
1.1.22. “Conditions” means these conditions.

1.1.23. “Confidential Information” means any trade, business secrets, know-how, commercial
or industrial information, intellectual property, or any other information of a proprietary

nature that is not generally available to or known by others.

1.1.24. “Core Interoperability APIs” means Android APlIs licensed as part of AOSP offering at
least the functionality of Android APIs that currently exist in AOSP, including any
improvements of those functionalities as a result of updates or bug fixes, that, when
properly implemented by an Android OEM on an Android Smartphone, and with
appropriate user consent, provide the means for a Third-Party Wrist-Worn Wearable
Device (or, as appropriate, associated Companion App) to:

a. Connect to the Android Smartphone via Bluetooth (or any successor technology),
maintain such a connection, and transfer data between the Wrist-Worn Wearable

Device and the Android Smartphone;

b. Scan for any nearby Wrist-Worn Wearable Devices and/or make the Android

Smartphone visible to those devices;

C. Display and act upon notifications (including phone calls, text messages, and
calendar events) from the Android Smartphone on the connected Wrist-Worn

Wearable Device;

d. Read, initiate, and reply to a text message sent to the paired Android Smartphone;
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1.1.25.

1.1.26.

1.1.27.

1.1.28.

1.1.29.

1.1.30.

e. Display controls for initiating, answering or declining phone calls on the paired

Android Smartphone;

f. Display, initiate, and edit calendar events on the paired Android Smartphone;
g. Access and control the camera on the paired Android Smartphone;
h. Access a geolocation sensor (e.g., GPS) on the paired Android Smartphone that

is capable of providing geolocation coordinates;

i Control media playback on the paired Android Smartphone; and

j- View and sync contacts stored on the paired Android Smartphone.

“Data Protection System” means the auditable set of requirements supervised by the
Monitoring Trustee to ensure that Measured Body Data and Health and Fitness Activity
Location Data to which a Google Service gains access is permissioned in a manner that

prevents its use in or for Google Ads.

“Data Separation” means the auditable holding separate of Measured Body Data and
Health and Fitness Activity Location Data from any dataset within Google accessible for

use in or for Google Ads.

Developer Documentation” means information that Google makes generally available to
facilitate the use of Android APIs, of the kind that is currently provided for existing APIs on
developer.android.com (or any successor site) and

https://developers.google.com/android/ (or any successor site).

“Developer Previews” means a process by which Google makes forthcoming Android
software available to Android Smartphone App Developers to facilitate their development

of apps for an upcoming Android release.

“EC Commitments” means the commitments that Google have entered into vis-a-vis the

European Commission in relation to the Merger.

“‘Equivalent Data Type” means a commonly defined and standardized consumer health

and fitness data type sent to a supplier of consumer wrist-worn wearable devices from
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sensors on such supplier's wrist-worn wearable devices or that is manually inputted into

such supplier’s apps usable with such devices.

1.1.31. “First-Party Connected Scale” means any consumer connected scale for measuring a
user’s weight developed or manufactured by Fitbit or Google, regardless of its branding,
that collects or processes Measured Body Data and/or Health and Fitness Activity
Location Data. For the avoidance of doubt, the definition does not capture devices that

are not sold or otherwise provided to customers for everyday use.

1.1.32. “First-Party Wrist-Worn Wearable Device” means any consumer wrist-worn wearable
device developed or manufactured by Fitbit or Google, regardless of its branding, that
collects or processes Measured Body Data and/or Health and Fitness Activity Location
Data. For the avoidance of doubt, this definition does not capture devices that are not sold

or otherwise provided to customers for everyday use.

1.1.33. “Fitbit” means Fitbit Inc, a company incorporated under the company laws of United

States of America.

1.1.34. “Fitbit Account” means a user account subject to the Fitbit Terms of Service and Fitbit

Privacy Policy during the term of the Conditions.

1.1.35. “Fitbit Other Device” means any device developed or in development or manufactured
by Fitbit at the Implementation Date that is not a First-Party Wrist-Worn Wearable Device
or a First Party Connected Scale and that collects or processes Measured Body Data

and/or Health and Fitness Activity Location Data, such as Fitbit Clips.

1.1.36. “Fitbit Platform Terms of Service” means the terms of service applicable to the Fitbit

Platform available at: https://dev.fitbit.com/legal/platform-terms-of-service/, or any
successor site, as may be updated from time-to-time, for instance to comply with changes
to applicable privacy laws or regulations. Any updates to the Fitbit Platform Terms of
Service following the Implementation Date specific to access to the Fitbit Web API will be
consistent with the spirit of the Web API Access Commitment or Condition. Google will
notify the Monitoring Trustee of changes to these Fitbit Platform Terms of Service ten days

prior to their becoming effective, unless the change is urgent in which case Google will
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1.1.37.

1.1.38.

1.1.39.

1.1.40.

1.1.41.

1.1.42.

notify the Monitoring Trustee as soon as reasonably practicable and no later than five days

after such terms become effective.

“Fitbit Service” any product or service (including algorithms) operated by Fitbit at any

time during the term of the Commitments or Conditions.

“Fitbit Web API” means Fitbits web-based APl as described at
https://dev.fitbit.com/build/reference/web-api/ or any successor site that enables third-

party applications and services to access and modify Fitbit users’ Supported Measured

Body Data on their behalf subject to the Fitbit Platform Terms of Service.

“GMS” means Google’s proprietary software layer as licensed to OEMs for preinstallation

on a compatible Android Smartphone.

“Google” means Google LLC, a company incorporated under the company laws of the

United States of America or any Affiliated Undertakings of Google LLC.

“Google Account” means a user account (as described in account.google.com or any
successor site) created subject to the Google Terms of Service and Google Privacy Policy

and used during the term of the Commitments or Conditions.

“Google Ads” means any current or future Google Service providing search advertising,
display advertising, and advertising intermediation, including advertising measurement,
regardless of the property on which ads are displayed, including any Google owned and
operated properties. For the avoidance of any doubt, any Fitbit Services providing search
advertising, display advertising, and advertising intermediation developed, offered, or sold
following closing of the Concentration or Implementation of the Merger would constitute
Google Ads for the purposes of these Commitments or Conditions. Google Ads currently
includes the following services: Google Ads (includes Google Display Network, Google
Search Network, YouTube Ads, Gmail Ads), Google Marketing Platform (includes Display
& Video 360, Search Ads 360, Campaign Manager, Google Analytics, Google Tag
Manager, Optimize, Data Studio, Google Surveys), AdSense (includes AdSense for
Search, AdSense for Shopping, AdSense for Content, AdSense for Games, AdSense for
Video, AdSense for Domains), AdMob (includes Open Bidding), Google Ad Manager
(includes Open Bidding, Network Bidding, Dynamic Ad Insertion), Authorized Buyers, Ad
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Connector, Ads Data Hub, Google Hotel Ads, Google Shopping Ads, Local Inventory Ads,

Manufacturer Center, Merchant Center, and Waze Local Ads.

1.1.43. “Google or Fitbit Health and Fitness App” means a Google or Fitbit web, mobile or
wearable application used with either a Google Account or a Fitbit Account and designed
to enable a registered user to measure, track, and manage their health and fithess using
Measured Body Data and/or Health and Fitness Activity Location Data. As of the
Implementation Date these consist of the iOS, Android, and WearOS versions of the
Google Fit app and the iOS, Android, Amazon, and Windows versions of the Fitbit apps,
including the Fitbit Coach and Fitbit Premium services.

1.1.44. “Google Play Store” means Google’s app store for Android Smartphones, available at:
https://play.google.com/store, or any successor Google app store for Android

Smartphones.

1.1.45. Google Service: means any product or service (including algorithms) operated by Google
at any time during the term of the Commitments or Conditions. For the avoidance of any
doubt, Google Services include any product or service Google may develop in the future,

including via acquisitions, regardless of its branding.

1.1.46. “Google Smartphone” means an Android Smartphone that is developed or manufactured

by Google.

1.1.47. “Health and Fitness Activity Location Data” means any data (including processed data
and derived data) relating to identified or identifiable (as defined under applicable data
protection laws) South African Users’ geolocation collected by a health and fitness activity
tracking feature on Google or Fitbit Health and Fitness Apps (or any replacement or
successor Google or Fitbit Health and Fitness Apps), where such geolocation data is
collected and sent to Google or Fitbit from the First-Party Wrist-Worn Wearable Device,
First-Party Connected Scale or Fitbit Other Devices. Annex 4 lists the data types that can
qualify as Health and Fitness Activity Location Data at the Implementation Date. Annex 4

will be updated on a semi-annual basis, with the supervision of the Monitoring Trustee,
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1.1.48.

1.1.49.

1.1.50.

1.1.51.

and at such other times as the Monitoring Trustee may reasonably request, to include
other data types meeting the definition of Health and Fitness Activity Location Data
introduced during the term of the Conditions. Health and Fitness Activity Location Data
does not include (i) any data (including derived data) relating to identified or identifiable
South African Users’ geolocation collected by any apps or services other than Google or
Fitbit Health and Fitness Apps (or any replacement or successor Google or Fitbit Health
and Fitness Apps), including background geolocation data; or (ii) data collected from
participating Google Accounts or Fitbit Accounts, as the case may be, operated by Google
employees or Fitbit employees as part of internal Google Services or Fitbit Services testing
or development, including to test compliance with these Conditions or any other

commitment provided to a competition authority in relation to the Merger.

“Implementation Date” means the date occurring after the Approval Date, on which the

Merger is implemented by the Parties.

“Individual Level Access Documentation” means a record of Google’s approval

process for applying Access Permissioning to individuals.

“Industry Report” means Global share of sales (excluding sales in the People’s Republic
of China) of wrist-worn wearable devices by volume over the most recent four quarters as
measured by the most current IDC Worldwide Quarterly Wearable Device Tracker or, were

IDC to suspend publication of this tracker, an equivalent industry report.

“Measured Body Data” means any data (including processed data and derived data)
relating to identified or identifiable (as defined under applicable data protection laws)
South African Users that measures and tracks the user's body functions, physical

condition, fitness activities, nutrition or wellness, and similar functions, and that is sent to:

a. Google or Fitbit, from sensors on First-Party Wrist-Worn Wearable Devices, First-

Party Connected Scales, or Fitbit Other Devices; or
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b. Fitbit, having been manually inputted into a Fitbit Account through a Fitbit Health
and Fitness App; or

C. Google, having been manually inputted into a Google Account through a Google
Health and Fitness App where such app is usable with First-Party Wrist-Worn

Wearable Devices, First-Party Connected Scales, or Fitbit Other Devices.

Annex 4 lists the data types that qualify as Measured Body Data as of November 2, 2020.
Annex 4 will be updated on a semi-annual basis, with the supervision of the Monitoring
Trustee, and at such other times as the Monitoring Trustee may reasonably request, to
include other data types meeting the definition of Measured Body Data introduced during
the term of the Conditions. Measured Body Data does not include data collected from
participating Google Accounts or Fitbit Accounts, as the case may be, operated by Google
employees or Fitbit employees as part of internal Google Services or Fitbit Services testing
or development, including to test compliance with these Conditions or any other
commitments provided to a competition authority in relation to the Merger. For the
avoidance of doubt, and to avoid circumvention of the Ads Conditions, if Google or Fitbit
knowingly and intentionally transmits Measured Body Data to a third party for the purpose
of receiving such data back to use in or for Google Ads, such received data shall also

constitute Measured Body Data.

1.1.52. “Merger” means the merger transaction notified to the Commission in terms of the Act
under case number 2020Sep0045.

1.1.53. “Monitoring Trustee” means one or more natural or legal persons who are approved by
the European Commission and appointed by Google, and who have the duty to carry out

the functions specified in the EC Commitments for a Monitoring Trustee.

1.1.54. Other Google Services: any Google Service (such as Google Search, Google Maps,

Google Assistant, and YouTube) other than:

a. Any Google Service or Fitbit Service whose primary purpose is related to users’ health

and fitness or healthcare;
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b.

1.1.55.

1.1.56.

Common or shared Google infrastructure and internal systems, tools, processes,
programs, and services (e.g., hosting, network infrastructure, security or any other internal
tools (including Google Takeout), platforms and operating systems, backup storage,
personnel, or support services (including customer support), payment processing, and

fraud prevention, technical engineering support, security, and troubleshooting services);

Sharing with or use by Google of Measured Body Data where reasonably necessary for
Google to: (a) meet any applicable law, regulation, legal process, or enforceable
governmental request; (b) enforce applicable terms of service, including investigation of
potential violations; (c) detect, prevent, or otherwise address fraud, security, or technical
issues; or (d) protect against harm to the rights, property or safety of Google, Google

users, or the public as required or permitted by law.

“Parties” means Google and Fitbit.

“Privacy and Security Requirements” mean:

1.1.56.1. Primary Purpose: The primary purpose for requesting access and use of data
must be related to users’ health and fitness or healthcare;

1.1.56.2. Minimum and Proportionate Access: The application or service must
request only the minimum access to user data necessary to perform the
functionality;

1.1.56.3. User Notice: The application or service must provide adequate notice to the
user about their data being accessed and used, prior to such access and use;

1.1.56.4. Express and Informed User Consent: The application or service must obtain
the user’'s express and informed consent under applicable data protection
laws;

1.1.56.5. Purpose Limitations: The application or service may only use and transfer
data for the permitted purpose for which the API User obtained access to the
data and only to the extent necessary, for security purposes, to comply with

the applicable laws, or with express and informed user consent. The
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application or service may not use or transfer the data for prohibited purposes,
such as personalized advertising purposes, to determine creditworthiness, or
provide the data to data brokers, advertising platforms, or other information
resellers;

1.1.56.6. Security Requirements: API Users are required to handle data securely in
accordance with industry standard security requirements and practices. To
ensure compliance with security requirements, Google may require third
parties seeking to access Supported Measured Body Data to undergo
standardized security assessments, for which APl Users may incur a charge

to be paid to the third parties conducting the security assessment.

1.1.57. “Relevant Google API” means the existing Google Fit APIls, described at:

https://developers.google.com/fit, or any successor site, or a successor Google API that

enables third-party applications and services to access and modify Measured Body Data
subject to Google’'s Terms of Service and offering substantially similar or increased
functionality as the Fitbit Web API.

1.1.58. “Service Level Access Documentation” means a record of Google’s approval process

for applying Access Permissioning to Google Services.

1.1.59. “Service Level Access Map”’ means a record of all of the Google Services with service-
level access pursuant to clause 2.9.3.(iii) and the storage locations in Google (e.g., a
Temporary Log) in which those services store Measured Body Data or Health and Fitness

Activity Location Data they may have accessed.

1.1.60. “Services User Data Policy” means the user data policies applicable to the use of the
Relevant Google APl (e.g., the Google API User Data Policy available at
https://developers.google.com/terms/api-services-user-data-policy and the Fit Developer
Guidelines available at https://developers.google.com/fit/overview) as may be updated
from time-to-time, for instance to comply with changes to applicable privacy laws or
regulations. Any updates to the Services User Data Policy following the Implementation

Date specific to access to the Relevant Google APl must be consistent with the spirit of

This gazette is also available free online at www.gpwonline.co.za




88 No. 45250

GOVERNMENT GAZETTE, 1 OCTOBER 2021

the Web API Access Conditions. Google will provide the Monitoring Trustee on a semi-

annual basis a list of the changes, if any, that have been made to the Services User Data

Policy in the preceding six months.

1.1.61. “Supported Measured Body Data” means, as of the Implementation Date, Supported

Measured Body Data consists of Measured Body Data collected from any global Google

or Fitbit user (and not just from South African Users) and made available to third parties
through the Fitbit Web API under the Fitbit Platform Terms of Service. Such data types

are listed in Annex 6. The types of Measured Body Data that can constitute Supported

Measured Body Data shall be updated pursuant to the Update Mechanism.

Supported Measured Body Data excludes:

Data collected solely for the purpose of product testing or development for Google
Services or Fitbit Services (including as part of healthcare partner collaborations
or early access end user testing), health-related research efforts (such as clinical
research studies), or to test compliance with these Conditions or any other
commitment provided to a competition authority in relation to the Merger;

Data subject to applicable health or privacy laws and regulations that Google or
Fitbit may not lawfully make available to third parties under such applicable laws;

Data exclusively made available to users as part of a paid service (such as Fitbit
Premium);

Data collected separately by Verily, Calico or other separately operated Alphabet
companies as part of their separate business and product activities;

Data collected from Google Services or Fitbit Services offered solely outside of
South Africa.

1.1.62. “Temporary Logs” means a strictly permissioned, time-limited virtual dataset that

contains Measured Body Data and/or Health and Fitness Activity Location Data that have

been accessed by Google Services.

1.1.63. “Terms of Service” means the terms of service applicable to the use of the Relevant

Google API available at: https://developers.google.com/fit, or any successor site, as may

be updated from time to time, for instance to comply with changes to applicable privacy
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laws or regulations. Any updates to the Terms of Service following the Implementation
Date specific to access to the Relevant Google API must be consistent with the spirit of
the Web API Access Conditions. Google will notify the Monitoring Trustee of changes to
these Terms of Service ten days prior to their becoming effective, unless the change is
urgent in which case Google will notify the Monitoring Trustee as soon as reasonably

practicable and no later than five days after such terms become effective.

1.1.64. “Update Mechanism” means, following the Implementation Date, Measured Body Data
either (i) of a type listed in Annex 4 as of the Implementation Date; or (ii) of a type newly
made available after the Implementation Date to users in a Google or Fitbit Health and
Fitness App, will come to constitute Supported Measured Body Data if (i) such data meets
the conditions of Supported Measured Body Data set forth above; and (ii) an Equivalent
Data Type is made available to developers without charge through publicly documented
APIs by at least 3 of the 5 Benchmark OEMs.

On a quarterly basis following the Implementation Date, Google will report to the
Monitoring Trustee if a new data type meets the requirements in the preceding sentence.
Such a data type will qualify as Supported Measured Body Data no later than one calendar
year from the date of such reporting to the Monitoring Trustee, unless the data type met
the requirements of the Update Mechanism within the first calendar year following the
Implementation Date, in which case that data type will qualify as Supported Measured
Body Data no later than two calendar years from the Implementation Date. Annex 6 will
be updated on a semi-annual basis at the request of the Monitoring Trustee to include any

additional types of Supported Measured Body Data that arose during that period.

1.1.65. South Africa” means the Republic of South Africa.

1.1.66. “South African User” means a user that has during the period of the Conditions been (i)
located in South Africa as determined by Google Account information or Fitbit Account

information, as applicable, or (ii) located outside of South Africa according to Google

Account information or Fitbit Account information, as applicable, but whose IP address
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1.1.67.

1.1.68.

1.1.69.

1.1.70.

associated with use of Google or Fitbit Health and Fitness Apps, as applicable, has been

located in South Africa for more than 30 consecutive days.

“Third-Party Wrist-Worn Wearable Device” a Wrist-Worn Wearable Device that is
designed by the third party to pair with an Android Smartphone and/or Google Smartphone

and that is developed or manufactured by a Wrist-Worn Wearable Device OEM.

“Tribunal” means the Competition Tribunal South Africa.

“Wrist-Worn Wearable Device” means any consumer wrist-worn wearable device that is
compatible with an Android Smartphone and/or Google Smartphone and that processes
data types that would qualify as Measured Body Data and/or Health and Fitness Activity
Location Data if processed by Google or Fitbit. For the avoidance of doubt, this definition
does not capture devices that are not sold or otherwise provided to customers for everyday

use.

“Wrist-Worn Wearable Device OEM” means any actual or potential supplier of Wrist-

Worn Wearable Devices other than the Parties.

2. CONDITIONS TO THE APPROVAL OF THE MERGER

Android API Condition

2.1.

Google commits to making the Core Interoperability APls available, without charge for
access, under the same license terms and conditions that apply to all other Android APIs
that Google makes available as part of AOSP and on a non-discriminatory basis, meaning
without differentiating their availability or functionality depending on whether they are
accessed by a First-Party Wrist-Worn Wearable Device or Companion App or a Third-
Party Wrist-Worn Wearable Device or Companion App.
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2.2. Google commits not to degrade the Core Interoperability APIs by reducing their
functionality to Third-Party Wrist-Worn Wearable Devices relative to First-Party Wrist-

Worn Wearable Devices.

2.3. Google further commits:

2.3.1. Not to discriminate against Wrist-Worn Wearable Device OEMs by withholding, denying,
or delaying Wrist-Worn Wearable Device OEMs’ access to functionalities of Android APls
that Google makes generally available to other Android Smartphone App Developers for
use with an Android App.

2.3.2. Not to discriminate between Wrist-Worn Wearable Device OEMs and other Android

Smartphone App Developers in relation to changing, replacing, or retiring Android APls.

2.3.3. Not to discriminate between Wrist-Worn Wearable Device OEMs and other Android

Smartphone App Developers in terms of the access it provides to Developer Previews.

2.3.4. Not to discriminate between Wrist-Worn Wearable Device OEMs and other Android
Smartphone App Developers in terms of the access it provides to Developer

Documentation.

2.4. Google will not circumvent these requirements:

2.4.1. By discriminating between Wrist-Worn Wearable Device OEMs and other Android
Smartphone App Developers in terms of warnings, error messages, or permission
requests displayed in Android Apps.

2.4.2. Through conditions imposed on access to the Google Play Store by Wrist-Worn Wearable
Device OEMs’ Companion Apps (e.g., regarding the use of data gathered by the Wrist-
Worn Wearable Device OEM or the use of Android APIs by the Third- Party Wrist-Worn

Wearable Device).

2.5.  For the avoidance of doubt, Google shall be permitted under these Conditions to:

This gazette is also available free online at www.gpwonline.co.za




92 No. 45250 GOVERNMENT GAZETTE, 1 OCTOBER 2021

2.5.1.

25.2.

2.6.

Make available, exclusively for APl Development and Testing purposes, in- development
Android APIs internally within Google, or to certain third parties.

Develop features associated with first-party Google products, apps, or services, for use
solely with a First-Party Wrist-Worn Wearable Device, or as part of a partnership

with a third party, provided that the implementation of such features shall not impede

in any way the functioning of Android APlIs for Third-Party Wrist-Worn Wearable Devices.
For the further avoidance of doubt, any third party shall remain free similarly to develop
and make available features associated with their own first-party products, apps, or
services, including for use solely on their own first-party Wrist- Worn Wearable Devices in
a proprietary software layer. Nothing in these Conditions shall require Google to license
versions of its first-party applications or services for preinstallation or download onto a
Third-Party Wrist-Worn Wearable Device.

Google shall not be in breach of these Conditions in the event of any degradation of
interoperability between an Android Smartphone and a Third-Party Wrist-Worn Wearable
Device that is solely or primarily attributable to any acts or omissions of an Android OEM,

Android Smartphone App Developer, or Wrist-Worn Wearable Device OEM.

Ads Condition

2.7.

2.8.

2.9.

2.9.1.

Google commits not to use any Measured Body Data or Health and Fitness Activity

Location Data in or for Google Ads.

Google commits to maintain Data Separation.

Compliance with the commitments set out in paragraphs 2.7 and 2.8 above is to be
achieved through a technical structure for data storage consisting of auditable technical

and process controls, reflected in the following approach:

Fitbit Account data. To the extent either Measured Body Data or Health and Fitness

Activity Location Data is written to a Fitbit Account, and this data is not subsequently
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transferred to a Google Account following the implementation of the merger, this data will
not be available to Google Ads. Google commits to maintain existing separations that are
in place as of the Implementation Date between (i) any data that is not transferred to a
Google Account and (ii) any dataset or data storage within Google. For clarity, the
foregoing does not prohibit Fitbit's use of Google solely as a data processor following the
implementation of the merger, pursuant to a customary data controller to processor
agreement, as permitted pursuant to the applicable data protection regulation or

legislation.

2.9.2. Maintenance of an Access Restricted Data Store. Google will maintain a strictly
permissioned virtual storage environment within Google. Measured Body Data and Health
and Fitness Activity Location Data sent to Google (i) as part of any migration from a Fitbit
Account to a Google Account, or (ii) having been collected using a Google Account from
future First-Party Wrist-Worn Wearable Devices, First-Party Connected Scales or Fitbit
Other Devices, will be stored in such an Access Restricted Data Store. Access to the
compartment of Google’s backend storage layer housing such an Access Restricted Data

Store will be controlled through Access Permissioning.

2.9.3. Implementation of Access Permissioning to the Access Restricted Data Store.
Google will restrict access to such an Access Restricted Data Store through Access
Permissioning. Access Permissioning will apply to both individuals and Google Services
and Fitbit Services that seek to access Measured Body Data or Health and Fitness Activity

Location Data stored in the Access Restricted Data Store:

2.9.3.1. Individual level access: Google will limit individual-level Access Permissioning to an
authorized, restricted group of personnel for engineering, product, and other related
business activities, such as product development or improvement, research, and other
service provision, maintenance, or enhancement work, excluding any uses in or for
Google Ads. Google will require a fully documented compliance review and approval
process for the grant of Access Permissioning. Google will log each access session in
Individual Level Access Documentation, which will include at least the criteria set out

in Annex 1.
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2.9.3.2.

2.9.3.3.

Service level access: Google will limit Access Permissioning to Google Services or
Fitbit Services that comply with the Data Protection System, thus excluding any uses
in or for Google Ads. Any such access will be documented in Service Level Access
Documentation, which will include, at least, the criteria set out in Annex 2. Google will

log each Service that is granted access in Auditable Service Logs.

Implementation of a Data Protection System. To the extent that a Google Service
accesses Measured Body Data or Health and Fitness Activity Location Data, Google
will apply a Data Protection System to ensure Data Separation of the accessed data,

reflected in the following approach:

Measured Body Data and Health and Fitness Activity Location Data will either be
stored in an Access Restricted Data Store or, if it is stored outside an Access
Restricted Data Store, in Temporary Logs and subject to a retention and deletion plan
supervised by the Monitoring Trustee. Measured Body Data or Health and Fitness
Activity Location Data that a Google Service accesses as a result of an integration
between a Google Service and the Fitbit Web API following the Implementation Date

is subject to the requirements of Data Separation.

Google will strictly permission these Temporary Logs to enable only access pursuant
to paragraph 2.9.3  above. For the avoidance of doubt, the Temporary Logs will not

be accessible to Google Ads

Google will maintain a Service Level Access Map

2.10. The technical means by which Google achieves Data Separation may change over time

to reflect evolving technologies and standards. Any changes will be subject to supervision

by the Monitoring Trustee.

2.11. Google commits to present each South African User the choice to grant or deny use by

Other Google Services of any Measured Body Data stored in their Google Account or
Fitbit Account.
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2.12. The commitment set out in paragraph 2.11 above is without prejudice to, and should not
be interpreted based on, any privacy or data protection laws or regulations, and does not

come under the jurisdiction or purview of any privacy or data protection regulators.

Web API Access Condition

2.13. Google commits to maintaining access, subject to user consent consistent with applicable
laws and without charge for access, to Supported Measured Body Data for APl Users

subject to the following conditions:

2.13.1. API Users’ continued compliance with the Fitbit Platform Terms of Service (where access
is made available via the Fitbit Web API) or the Terms of Service and the Services User

Data Policy (where access is made available via the Relevant Google API).

2.13.2. APl Users’ continued compliance with the Privacy and Security Requirements.

2.13.3. Google can terminate access for violation of these requirements where Google has
established such a violation or temporarily suspend access where Google has a
reasonable belief of violation of such requirements. Google will notify the termination or
suspension to the Monitoring Trustee within 14 days and indicate the reason for the

termination or suspension.

2.14. Access may be provided through: (i) the existing Fitbit Web API (conditioned on the user
whose Supported Measured Body Data are being accessed using a Fitbit Account); or (ii)
the Relevant Google API (conditioned on the user whose Supported Measured Body Data

are being accessed using a Google Account).
2.15. Following the Implementation Date and during the term of the Conditions, Measured Body

Data types may be added into the scope of Supported Measured Body Data, as set forth

in the Update Mechanism.
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3. GENERAL PROVISIONS

3.1.

3.2.

3.3.

3.4.

3.5.

Google commits to apply the Conditions in South Africa for a period of ten years from

the Implementation Date.

Google shall notify the Commission of the Implementation Date in writing within 10 days

of the Implementation Date.

The Conditions shall be interpreted in a manner that is consistent with the EC
Commitments, as interpreted by the European Commission, and with reference to the
explanatory materials provided by the Parties to the Commission and to the European

Commission prior to the Approval Date.

Google shall be permitted under these Conditions to take steps to: (a) meet any applicable
law, regulation, legal process, or enforceable governmental request; (b) detect, prevent,
or otherwise address fraud, security, or technical issues; (c) improve user privacy or
security; or (d) protect against harm to the rights, property, or safety of Google, Google

users, or the public as required or permitted by law.

The Commission may, during the final year of the initial ten-year period decide to extend
the duration of paragraphs 2.7 to 2.10 of the Ads Commitments and any associated
clauses or definitions that relate to these paragraphs of the Conditions, by up to an

additional ten years having justified the necessity for such an extension.

4. MONITORING COMPLIANCE WITH THE CONDITIONS

4.1.

Google shall annually submit a report to the Commission confirming compliance with
paragraph 2 of these Conditions. Such reports must be lodged promptly after each
anniversary of the Implementation Date for a period of ten years, or such extended period

as envisage by the extension in clause 3.5.
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4.2.  The report referred to in 4.1 shall be accompanied by an affidavit attested to by a duly
authorised Google representative confirming accuracy of the annual report and full

compliance of these Conditions in the year to which the report relates.

4.3. The Commission may request any additional information from Google which the
Commission from time to time deems necessary for the monitoring of compliance with

these Conditions.

4.4, Notwithstanding what is stated in the EC Commitments, Google shall grant the mandate

to the Monitoring Trustee for monitoring compliance with these Conditions in South Africa.

4.5. The Commission will be entitled to request from the Monitoring Trustee, by sending a

written notice to Google at the same time, that the Monitoring Trustee:

4.5.1. provide to the Commission a written report, sending Google a non-confidential copy at the
same time, within fifteen working days after the end of each six-month period so that the
Commission can assess whether the Conditions are being complied with in South Africa;

and

4.5.2. provide to the Commission copies of reports concluded and submitted to the European
Commission, but only insofar as such reports are relevant to the Commission assessing

Google’s compliance with the Conditions.

4.6. For the avoidance of doubt, any report obtained by the Commission from the Monitoring

Trustee shall:

4.6.1. be subject to the Commission confirming in writing that it will protect and not disclose any

confidential information according to law;

4.6.2. only be used by the Commission for purposes of assessing Google’s compliance with the

Conditions; and
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4.6.3. not, without Google’'s consent, be shared with any persons, entities, regulators or

4.7.

departments outside of the Commission (whether based in South Africa or elsewhere).
This provision applies equally to any non-confidential reports obtained from the Monitoring

Trustee.

Google shall provide and shall cause its advisors to provide the Monitoring Trustee with
all such cooperation, assistance and information as the Monitoring Trustee may
reasonably require performing its tasks related to these Conditions. At any time, it plans
to start processing data that it reasonably considers qualifies as Measured Body Data or
Health and Fitness Activity Location Data, Google shall provide the Monitoring Trustee

with a proposed updated Annex 4.

5. APPARENT BREACH

5.1.

In the event that the Commission receives any complaint in relation to non-compliance
with the above undertaking or otherwise determines that there has been an apparent
breach of any of the Condition by Google, the breach shall be dealt with in terms of Rule

39 of the Commission Rules.

6. VARIATION OF THE CONDITION

6.1.

6.2.

Google may at any time, on good cause shown, apply to the Commission for the
Conditions to be lifted, revised, or amended, in exceptional circumstances. Should a
dispute arise in relation to the variation of the conditions, Google shall apply to the
Competition Tribunal, on good cause shown, for the conditions to be lifted, revised or

amended, in exceptional circumstances.

"Good cause" shall have its normal meaning as interpreted under the common law, save
that 'good cause' shall additionally mean that the circumstances giving rise to the Merging
Parties' request in terms of this condition 6.1 shall require that the circumstances could

not reasonably have been foreseen by the Merging Parties at the time of the Competition
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Commission's approval of the Merger and that the circumstances cannot reasonably be
mitigated or addressed in another manner. “Good cause” must be premised on facts

arising subsequent to the Approval Date.

7. CORRESPONDENCES

All correspondences in relation to these conditions must be submitted to the following e-mail

address: mergerconditions@compcom.co.za

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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Annex 1 — Data Points Google Will Document With Respect To Individual Access

. Individual’s name

. Individual’'s Google ID

. Individual’s role

. Confirmation that individual is not in a reporting line related to Google Ads

. Reason for Individual receiving access

o O A WDN -

. Date of access

Annex 2 — Data Points Google Will Document With Respect to Service-Level Access

. Name of Google Service receiving access (e.g., Assistant)
. List of data types from Annex 4 the Google Service can access from the ARDS
. Reasons for Google Service receiving access

. Start date of access

a b WO N =

. The Google Service’s compliance proposal for adhering to the Data Protection System.
This proposal will include at a minimum:

a. An explanation of the process through which the Google Service will ensure that accessed
Measured Body Data and Health and Fitness Activity Location Data will be stored in an
Access Restricted Data Store or, if it is stored outside an Access Restricted Data Store,
will be stored in Temporary Logs

b. Type of storage location of such relevant data accessed by such a Google Service (e.g.,
in an ARDS, or Temporary Log(s))

c. An updated version of the Service Level Access Map that accounts for any new storage
of Measured Body Data or Health and Fitness Activity Location Data as a result of the new

service level access
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d. The Google Service’s retention and deletion plan with respect to the accessed Measured
Body Data and Health and/or Fitness Activity Location Data
e. If such a service creates Temporary Logs, the documentation will include a link to the

Google Service’s individual access documentation for such relevant Temporary Logs.

Annex 3 — List of Minimum Audit Points

. All individuals appearing in Auditable Individual Logs appear in Individual Level Access
Documentation

. All Individual Level Access Documentation provides a reason for access unrelated to Google
Ads

. At the time of access, no individual with a reporting line running into Google Ads appears in
Auditable Individual Logs. Google will provide the Monitoring Trustee with the reporting lines
up to the Google CEO for all individuals appearing in Auditable Individual Logs drawn directly
from Google’'s Human Resource systems at the Monitoring Trustee’s request

. All Google Services appearing in Auditable Service Logs appear in Service Level Access
Documentation

. All Service Level Access Documentation provides a reason for the service receiving access
that is unrelated to Google Ads

. All Service Level Access Documentation includes an adequate Google Services’ compliance

proposal as described in Annex 2

7. No Google Ads service appears in Auditable Service Logs

8. Following the Control Date, no Google Service has access to the Fitbit Web API or, if a

service does, Google has provided to the Monitoring Trustee appropriate Service Level
Access Documentation for that service prior to its gaining access. Google will provide the
Monitoring Trustee with a list of all services having access to the Fitbit Web API drawn directly

from Fitbit’s systems at the Monitoring Trustee’s request.

Annex 4 - Indicative list of current data types that can qualify as Measured Body Data and
Health and Fitness Activity Location Data (as of 02 November 2020)

Data Type Data Activity Location Data

Measured Body Health and Fitness

Heart rate X
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Heart rate variability

Cardio fitness score

Time in heart rate zones

Resting heart rate

VO2 max values

Electrocardiogram

Breathing rate

Height

Stride length

Weight?

Body mass index

Body fat percentage

Steps

Distance

Floors

Altitude

Calories

XX X [X X [ X [X [X X |X [X X |X |X [X[X|X

Basal Metabolic Rate (BM
calories

R)

Activity name

Activity minutes (duration)

Activity calories

Activity distance

Activity steps

Activity floors

Activity altitude

Activity heart rate

Activity speed

XX [ X [X [ X | X | X [X X |X

Activity GPS

Lightly active minutes

Moderately active minutes

Sedentary minutes

Very active minutes

Active zone minutes

X X | X [X [X

1

Location data.
2
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Swimming (length, stroke style)

Activity pace

Menstrual cycle log

Menstrual cycle dates

Birth control log

Average period stats

Sleep log (e.g. date, duration)

Sleep efficiency*

sleep stages

sleep score

blood glucose

water intake

food log item

favorite foods

XX [ X [X [X [ X [X [X |X |X |X [X [X [|X

Food log item nutritional
information (e.g. calories,
macronutrients)

Estimated oxygen variation

Blood oxygen saturation
(Sp02)

x

Electrodermal activity
responses

Body temperature

Sickness symptoms log

skin temperature variation

meditation minutes

mood reflection

stress management score

X [ X [X [X |X | X X

Fitbit coach workouts (e.g.
workout duration, calories
burned)

X

Fitbit coach achievements

Badges derived from Measured

Body Data or Health and

Fitness Activity Location Data

Trophies derived from

Measured Body Data or Health
and Fitness Activity Location

Data

4

Fitbit has not collected Sleep Efficiency since 2017. The Fitbit Web API nevertheless still calculates
the data type (based on other sleep data) and it remains available to third parties.
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Annex 5 - Indicative List of Supported Measured Body Data (as of November 2, 2020)

Supported Measured Body Data
heart rate

time in heart rate zones

resting heart rate

Weight

Height

body mass index

body fat percentage

Steps

Distance

Floors

Altitude

basal metabolic rate (BMR) calories
Calories

activity name

activity minutes (duration)
acitivity calories

activity speed

activity pace

activity steps

activity floors

activity altitude

activity heart rate

activity distance

lightly active minutes
moderately active minutes
sedentary minutes

very active minutes

swimming (length, stroke style)
sleep log (e.g. date, duration)
sleep stages (e.g. timestamp, length)
sleep efficiency

water intake

food log item

favourite foods
food log item nutritional information (e.g. calories,
macronutrients)
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 969 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

LONDON STOCK EXCHANGE GROUP PLC

AND
THE REFINITIV BUSINESS

CASE NUMBER: 20200CT0040

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for
the Conduct of Proceedings in the Competition Commission’, that it has approved the

transaction involving the above-mentioned firms subject to conditions as set out below:

1. In terms of the proposed transaction, London Stock Exchange Group plc (LSEG)
intends to acquire the whole business of Refinitiv Parent Limited (Refinitiv). Upon
completion of the proposed transaction, LSEG will have sole control over the Refinitiv

business.

2. The primary acquiring firm is LSEG, a company incorporated in accordance with the
laws of England and Wales. LSEG is a public company and its shares are listed on the
London Stock Exchange and is not controlled by any single shareholder. LSEG
controls several firms but does not control any firms in South Africa, LSEG will be

referred to as the (Acquiring Group).

3. The primary target firm is Refinitiv. Refinitiv is controlled by BCP York Holdings
(Delaware) L.P.

Overlap

4. The Competition Commission (“Commission”) assessed the activities of the merging

parties and found that there is a horizontal overlap in the activities of the merging
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parties as both merging parties are active in the provision of financial market data in
South Africa.

Customers and competitors of the merging parties stated that the merging parties are
not direct competitors in the provision of financial market data but rather operate in a
vertical relationship. LSEG, which is active in the provision of stock exchange services,
generates certain raw financial data which is supplied to third parties. Companies like
Refinitiv package this raw data and on-sell it to various customers including banks.
LSEG also supplies this data to end-users, but this is not provided in packaged form.
The merging parties therefore supply various forms of financial market data globally,

including in South Africa.

In addition to the horizontal overlap, the Commission also considered the vertical
relationship that exists between the parties. As explained in more detail later, the
Commission notes that LSEG and other index producers rely on foreign exchange
benchmarks produced by Refinitiv. This is particularly the case with WM/Reuters
London 4pm Closing Spot Rates (WM/R 4pm). The Commission has therefore also
considered whether the merger is likely to result in the foreclosure of the merging

parties' rival’s post-merger.

Market background

7.

Before defining the relevant markets, it is important to understand the background of
the financial market data industry. Financial information products include market data
which consists of indicative or tradable prices for various types of financial instruments
such as equities, corporate and government bonds, currency, and traded commodities.
Financial professionals and organizations around the world involved in the trading of
financial instruments use market data to make effective investment decisions as well

as to provide advice, monitor and validate transactions after they are executed.

Financial information products may include real time information, decision support
tools, historical and reference data, and news and analysis. Such information is
designed to assist end-users to monitor the markets, reach investment decisions,
manage investment risks, advise clients, etc. In the financial information industry,
customers range from global and very large institutions including central banks,
financial institutions, government offices and agencies, traders, and brokers
operations, as well as hedge funds and private equity funds. These customers often
consume a range of items within the markets for financial information products and

tend to be sophisticated organizations. The financial market data value chain consists

2
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of three key levels, namely the information providers, data aggregators and service

recipients as depicted below
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9.

of three key levels, namely the information providers, data aggregators and service

recipients as depicted below

Diagram 1: the financial market data value chain

10.

11.

12.

13.

Financial information providers

L

Financial data aggreqgators

]

Service recipients

Source: Commission's construction based on submissions from third parties.

Information providers generate source data. For example, LSEG generates data
resulting from its operation of the London Stock Exchange. Neither the acquiring firm

nor the target firm are active at this level in South Africa.

The financial data aggregator sources data from information providers, then
processes, cleanses, re-packages and distributes the source data to service

recipients. Examples of data aggregators include Refinitiv and Bloomberg.

Finally, the Service recipients receive and utilize the data distributed by data
aggregators. The service recipient may process the source data for certain business
outcomes such as investment decisions. In this case, the service recipients are
financial institutions such as banks including ABSA, Nedbank, and FirstRand Bank. In
some instance, the service recipients may receive market data directly from

information providers.

Market data may also be collated into indices, which are information products that

measure changes in the value or performance of a group of investment products.
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14.

15.

Indices can be used as a source of information or as a benchmark against which to

assess the performance of a given financial instrument.

LSEG sells indices relating to two asset classes to customers in South Africa, namely

equities and fixed income.

In South Africa, Refinitiv is principally active with respect to FX benchmarks, and its
overall business is limited in scale. 2019, Refinitiv benchmark and index products that
were purchased by South African customers all comprise of FX rate products (its

flagship product being the WM/R 4pm).

Market Definition

16.

17.

18.

19.

In defining the relevant market, the Commission relied on the European Commission
(EC) and South African case precedent. In the Deutsche Borse / NYSE Euronext,
the EC defined separate markets for indices based on the asset class. The EC's
investigation found that there is no supply-side substitution due to the existence of
Intellectual Property rights. While a new index can indeed be launched in competition
with an existing index, the chance of such an index obtaining commercial success
would depend inter alia on the existence (or likely existence) of a liquid market in
futures and options on that index. The EC concluded that the relevant market is for
market data and index licensing. It consisted of equity index licensing and other indices
such as FX index licensing amongst others.

In the LSEG/ Russell matter, the UK’s Competition and Markets Authority (CMA)
found that indices can be segmented on the basis of several dimensions, including the
asset classes of an index's constituents (e.g. equity or fixed income), as well as on the
basis of specificities in the rules for selecting index constituents or assigning weights
to them (e.g. equity indices can be separated between large, medium, small or micro
capitalisation, or by specific industry, such as energy or agriculture) or on the

geographies of the underlying securities.

In South Africa, in King (Cayman) Holdings Limited /Financial & Risk Business of
Thomson Reuters Corporation, the Commission defined the relevant market to be
the provision of financial market data broadly encompassing financial desktop services

including data feeds, index licensing and economic data.

In this instant transaction, the Acquiring Group provides equity and fixed income
indices while the target firm provides FX benchmarks. Therefore, if viewed narrowly at

the individual asset class level, there is no overlap between the indices provided by
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20.

the merging parties to customers in South Africa. Customers of the merging parties
stated that the merging parties are not close competitors as the acquiring firm provides
index licensing for equity while the target firm focuses on FX benchmarks.
Furthermore, competitors also indicated that the merging parties are not close
competitors in the provision of financial market data in South Africa and that the
merging parties are relatively smaller players in this market. The Commission notes
that the merging parties are not close competitors as they provide financial data

focusing on different underlying products.

Nonetheless, the Commission does not deviate from the approach adopted by the
Tribunal which focused on the broad market for financial data while noting the

presence of some differentiation.

Competitiveness analysis

21.

22.

In calculating market shares, the Commission relied on submissions from third parties
such as customers and competitors and supplemented this with information from a
previous Commission investigation into the same market conducted in 2018. The
Commission found that the post-merger market share of the merged entity will be in
the range of 10 - 20%, with an accretion of approximately 5 - 10%. The Commission
found that the other market participants will be able to constrain the merged entity post-
merger. The market shares are consistent with submissions received by the

Commission from third parties.

Based on the above analysis, the Commission is of the view that the post-merger
market shares of the merged entity are low and do not raise concerns. The
Commission is further of the view that there are alternatives in the market that will be
able to constrain the behaviour of the merged entity. Importantly, as discussed above,
the Commission notes that the merging parties are not close competitors as they do
not offer substitutable financial products. As a result, the Commission is of the view
that it is unlikely that the proposed merger will lead to substantial prevention or

lessening of competition in any relevant market.

Concerns raised by third parties and Vertical Analysis

23.

The Commission received concerns from third parties regarding the possibility of the
merging parties restricting access to several key input data, including data which is
essential for index creation. In particular, a competitor was concerned about being
foreclosed of access to WM/R 4pm which it uses to compute some of its own indices.

A customer was also concerned about the merged entity no longer offering access to
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24,

25.

26.

27.

its indices through third party data aggregators which would force customers to only

use Refinitiv. The Commission considered these concerns below.

Refinitiv's, FX benchmarks, in particular, WM/R 4pm was introduced in 1994 to provide
a standard set of currency benchmark rates so that portfolio valuations could be
compared with each other, and their performance measured against benchmarks
without having any differences caused by exchange rates. In 2014, the WM/R 4pm
service was enhanced to include the WM/Reuters Tokyo Benchmark Service covering
24 currencies against JPY, USD, GBP, and EUR. In 2018, this was extended to cover
31 currencies. Certain users may view the WM/R 4pm as a valuable benchmark in the
financial markets, with many transactions, derivatives and investment funds using this

benchmark to determine the value of their foreign exchange positions.

It is understood that the majority of the main equity and bond index compilers use the
WM/R 4pm in their calculations, and the original uses of the rates in portfolio valuations
and performance measurement are still very relevant. However, other uses of the rates
have developed and are becoming increasingly important. For example, many
customers now use the rates as a benchmark for currencies in contracts of different
kinds including the settlement of financial derivatives. Many banks will now provide a
service to their customers whereby they will guarantee to trade certain currency pairs
at, or with reference to, the WM/R 4pm which is useful for investment customers if they
are making changes to a portfolio benchmarked against an index that uses the WM/R
4pm and seeks to minimize any reconciliation differences from foreign exchange.
Corporate users will find that it is very useful to value currency holdings held globally
at a common rate, and if necessary, swap or trade them at the same rate. Using WM/R
4pm in this way can avoid using expensive resources to check the market continually.

Auditors accept the WM/R 4pm as independently calculated and administered.

The Commission engaged the merging parties regarding these concerns. The merging
parties submitted that index providers have a strong commercial incentive to have their
indices distributed widely due to strong network effects. Index providers are
incentivised to distribute their index data through the largest possible number of
channels; the more widely available an index is, the more likely it is that the index will
be used as a benchmark for investment performance or in the construction of ETFs,

passive index-linked funds, and structured products.

The merging parties further stated that a foreclosure strategy would reverse LSEG's

successful and long-standing "open access" model. Its "open access" policy is a key
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28.

element of LSEG's commercial proposition as a trusted partner to the financial services
industry. The merging parties submit that there are numerous examples of LSEG
supplying products or services to customers who are also competitors in other areas.
Further, the merging parties highlight that a number of Refinitiv's customers are
important contributors of data and other inputs into Refinitiv's product offering and so

they could retaliate by disrupting or cutting off access to such data.

Finally, the merging parties noted that the licensing of WM/R 4pm is subject to
regulatory oversight through the UK's Financial Conduct Authority (FCA). The merging
parties noted that they have made commitments to the FCA to take adequate steps to
ensure that licences of, and information relating to, such benchmark are provided to

all users on a fair, reasonable, transparent, and non-discriminatory (FRAND) basis.

Commission Proposed Remedies

29.

30.

Notwithstanding the above and given the concerns raised, the Commission informed
the merging parties that the Commission remains concerned regarding the prospect
that the merged entity may, post-merger, have the ability and incentive to restrict
access to WM/R FX benchmarks to index licensing firms that compete with it in South
Africa. The specific product in question is the WM/R 4pm which is an essential

component to the financial products of a number of firms in the sector.

In this regard, the Commission invited the merging parties to propose suitable
remedies to address the above concerns. The merging parties indicated that they are
amenable to a non-discriminatory access condition with respect to WM/R 4pm. The

condition is attached as Annexure A.

Public interest

31.

The proposed transaction does not raise any public interest concerns.

Conclusion

32.

In light of the above, the Commission approves the proposed transaction subject to

conditions attached as Annexure A.
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ANNEXURE A

LONDON STOCK EXCHANGE GROUP PLC

AND

THE REFINITIV BUSINESS

CASE NUMBER: 20200CT0040

CONDITION

DEFINITIONS

The following expressions shall bear the meanings assigned to them below and cognate

expressions bear corresponding meanings —

1.1

1.2

1.3

1.4

1.5

1.6

1.7

"Acquiring Firm" means London Stock Exchange Group plc;
"Act" means the Competition Act, No. 89 of 1998 (as amended);

"Approval Date" means the date referred to in the Commission's merger

Clearance Certificate (Form CC15) in respect of the Transaction;
"Commission" means the Competition Commission of South Africa;

"Commission Rules" means the Rules for the Conduct of Proceedings in the

Commission;
"Condition" means this condition;

"Days" mean any calendar day other than a Saturday, a Sunday or an official

public holiday in South Africa;
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1.8

1.9

"De Facto Failure" means an excessive change in pricing terms or other change
in commercial terms (including the introduction of new use cases) which amounts
to a failure by the Merged Entity to supply WM/R FX Benchmarks to WM/R

Customers.

"Implementation Date" means the date occurring after the Approval Date, on

which the Transaction is implemented by the Parties;

"Merged Entity" means the entity that will result from the Transaction between the

Parties;
"Parties" means the Acquiring Firm and Target Firm;
"South Africa" means the Republic of South Africa;

"Target Firm" means the Refinitiv business which, after the Implementation Date,

shall be solely controlled by LSEG;

"Transaction"” means the acquisition of control by the Acquiring Firm over the

Target Firm, which constitutes an intermediate merger for the purposes of the Act;
"Tribunal" means the Competition Tribunal of South Africa;

"WM/R Customers" means all existing and future customers operating a business
in South Africa that access or will in the future make a request to access WM/R FX
Benchmarks contracted for in South Africa for index licensing purposes in South

Africa;

"WM/R FX Benchmarks" means all existing WM/R FX benchmarks/rates offered
by the Target Firm in South Africa as set out in the WM/R Methodology, their
successor products and WM/R FX benchmarks/rates of a similar nature offered by

the Merged Entity in the future;

"WM/R Methodology" means the WM/Reuters FX Benchmarks methodology

guide as published on the Target Firm's website and updated from time to time.
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RECORDAL

2.1 On 24 April 2020, the Parties initially notified the Transaction to the Commission.

2.2 During its initial investigation, the Commission found that the Transaction may
raise competition concerns. In particular, the Commission noted that the Merged
Entity may, post-Transaction, have the ability and incentive to restrict access to
WM/R FX Benchmarks to index licensing firms that compete with it in South Africa.

2.3 In order to address this concern, the Commission proposed a condition of
approval. The Parties, in a gesture of good faith, elected to file a Form CC6 and to
re-file at an appropriate time to allow additional time to engage on a mutually
agreeable condition.

24 The Parties re-filed the Transaction on 23 October 2020.

2.5 Following its new investigation, the Commission found that the same concern

identified previously remains. In order to remedy this concern, the Commission has
imposed the Condition in relation to the Merged Entity with regard to the provision
of access to WM/R FX Benchmarks to WM/R Customers. The Parties have agreed
to the Condition.

CONDITION TO THE APPROVAL OF THE TRANSACTION

3.1

3.2

The Acquiring Firm, as well as the Target Firm for the period between the Approval
Date and Implementation Date and for 5 years after the Implementation Date,
commits to make WM/R FX Benchmarks available to WM/R Customers. For the
avoidance of doubt, this commitment includes an undertaking to ensure that the
pricing terms that are applied to WM/R FX Benchmarks shall not be changed in
such a way as to constitute a De Facto Failure to make WM/R FX Benchmarks

available to WM/R Customers.

The Acquiring Firm, as well as the Target Firm for the period between the Approval
Date and Implementation Date and for 5 years after the Implementation Date,

commits:

This gazette is also available free online at www.gpwonline.co.za




116 No. 45250 GOVERNMENT GAZETTE, 1 OCTOBER 2021

3.2.1 not to reclassify or redefine WM/R FX Benchmarks in a manner that would

undermine the efficacy of the Condition; and

3.2.2 to deal with WM/R Customers in relation to any future contracts regarding

access to WM/R FX Benchmarks for index licensing purposes in good faith.

4. MONITORING

41 The Acquiring Firm shall inform the Commission of the Implementation Date within

5 (five) Days of it becoming effective.

4.2 The Acquiring Firm shall inform all third-party WM/R Customers of the Merged
Entity who already access WM/R FX Benchmarks for index licensing purposes as
at the Implementation Date of the Condition in writing (email being sufficient),
within one month of the Implementation Date. Any new third-party WM/R
Customers of the Merged Entity must be informed in writing of the Condition within
one month of becoming a customer of the Merged Entity. In addition, the Acquiring
Firm must place, within one month of the Implementation Date, a non-confidential

copy of the Condition on its South African accessible website.

4.3 Where applicable, the Acquiring Firm shall provide detailed and specific reasons
to the Commission explaining why the Merged Entity refused to grant any WM/R
Customers access to WM/R FX Benchmarks, including a description of the product

or service requested by the relevant WM/R Customers.

4.4 The Commission is entitled to request any additional information or documentation
from the Parties that the Commission considers relevant for the purposes of

monitoring the Condition.
5. DURATION
5.1 The Condition shall remain valid for 5 (five) years from the Implementation Date.

6. APPARENT BREACH

6.1 Any complaint received by the Commission alleging a breach of the Condition shall

be dealt with in terms of Rule 39 of the Commission Rules.
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7. VARIATION

7.1 The Parties may at any time, on good cause shown, apply to the Commission for
the Condition to be lifted, revised or amended. Should a dispute arise in relation to
the variation of the Condition, the Parties shall apply to the Tribunal, on good cause

shown, for the Condition to be lifted, revised or amended.

8. GENERAL

8.1 All correspondence in relation to these Conditions must be submitted to the
following e-mail address: mergerconditions@compcom.co.za and
ministry@thedtic.gov.za.

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 970 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

ADVENT INTERNATIONAL CORPORATION

AND

NIELSEN GLOBAL CONNECT

CASE NUMBER: 2020NOV0027

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for the
Conduct of Proceedings in the Competition Commission’, that it has approved the transaction

involving the above-mentioned firms subject to conditions as set out below:

1. On 13 November 2020, the Competition Commission (Commission) was notified of an
intermediate merger whereby Advent International Corporation (“Advent”), through Advent
International GPE IX Limited Partnership (“the Fund”) and certain of its affiliates (together,
the “Advent Vehicles,”) intends to acquire indirect sole control of Nielsen. Upon

implementation of the proposed transaction, Advent will indirectly control Nielsen.

The parties and their activities

2. The primary acquiring firm is Advent, a company incorporated under the laws of the state of
Delaware, United States of America (USA). Advent is not controlled by any firm. Advent,
through its controlled portfolio companies, indirectly controls several firms globally. In South
Africa, Advent indirectly controls the following firms: Omnipless Manufacturing (Pty) Ltd
(“Omnipless”), R6hm Africa (Pty) Ltd (“Roéhm Africa”), Unit4 Business Software (Pty) Ltd
(“Unit4 Business”), Forescout Technologies UK Limited, an external company and
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Thyssenkrupp Elevator (SA) (Pty) Ltd. Advent and the firms directly and indirectly controlled

by it will hereinafter collectively be referred to as (“the Advent Group”).

The Advent Group is a global private equity firm, focused on buyouts and growth equity
investments in five core sectors, namely (1) business and financial services, (2) healthcare,
(3) industrial, (4) retail, consumer and leisure, and (5) technology. Since its founding, Advent
has invested USD 52 billion in over 360 private equity investments across 41 countries, and
as of 30 June 2020, managed USD 58.4 billion in assets. Advent seeks to invest in well-
positioned companies and partner with management teams to create value through

sustained revenue and earnings growth.

The primary target firm is Nielsen, a part of Nielsen Holdings Plc, a company incorporated
in accordance with the laws of England and Wales. Nielsen is listed on the New York Stock
Exchange. Nielsen’s issued share capital is widely held by public shareholders and, as such,
no firm controls Nielsen. Nielsen comprises several firms globally. In South Africa, Nielsen
comprises only of ACNielsen Marketing and Media (Pty) Ltd (“ACNielsen”). Nielsen and the
firms directly and indirectly controlled by it will hereinafter collectively be referred to as (“the

Nielsen Group”).

The Nielsen Group provides retail tracking services. It offers a variety of software platforms,
data analytics, and consumer panel services that allow clients to optimize their pricing and
commercial strategy. Nielsen forms one of two main parts of Nielsen Holdings Plc, the other
being Nielsen Global Media.

Competition assessment

The Commission considered the business activities of the merging parties and found that
the proposed transaction does not result in a horizontal overlap in South Africa, as the
Advent Group does not supply products or services that compete (whether actually or

potentially) with the products or services supplied by the Nielsen Group in South Africa.
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7.

10.

In addition, the Commission found that there is no vertical overlap between the activities of
the merging parties as none provide a product or service that could be considered as an

input in the business activities of another.

The Commission is of the view that the proposed transaction is unlikely to change the
structure of the market because the Advent Group is not engaged in activities that compete
with the Nielsen Group, and there will not be a market share accretion resulting from the
proposed transaction. As such, the Commission is of the view that the proposed transaction

is unlikely to substantially prevent or lessen competition in any market in South Africa.

Public Interest

Effect of the merger on employment

The merging parties submit that the proposed transaction notified is an international
transaction and no job losses in South Africa are anticipated. The Commission requested
that the merging parties submit an unequivocal statement on the impact of the proposed
merger on employment, however the merging parties were unable to do so. The merging
parties instead submitted that Advent has not made any integration plans in relation to the
proposed transaction. The merging parties therefore submit that they are not able to
conclusively say how the proposed transaction will impact employment in South Africa.
Nevertheless, while this is an international transaction and Advent does not anticipate any
retrenchments in South Africa as a result of the proposed transaction, Advent wishes to
progress the merger review process and obtain clearances expediently. Accordingly, while
it is reiterated that Advent has no plans to effect any retrenchments in South Africa because
of the proposed transaction, Advent is willing to commit to an employment condition stating
that there will be no merger-related retrenchments post-merger for at least two years

following the implementation of the merger.

The Commission therefore notes that the proposed transaction does not result in a horizontal
overlap and thus it is unlikely to result in potential job duplications between the employees
of the Advent Group and the Nielsen Group that may necessitate job losses. In addition, the
merging parties have agreed to a condition stating that there will be no retrenchments

resulting from the proposed transaction for a period of at least two years following the
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implementation of the merger. As such, the Commission is of the view that the proposed

transaction is unlikely to result in any employment concerns.
11. In addition, the proposed transaction does not raise any other public interest concerns.

12. The Commission therefore approves the proposed transaction with conditions attached in

Annexure “A”.
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ANNEXURE A
ADVENT INTERNATIONAL CORPORATION
AND
NIELSEN GLOBAL CONNECT

CASE NUMBER: 2020NOV0027

CONDITIONS

1. DEFINITIONS
1.1. The following expressions shall bear the meanings assigned to them below and cognate

expressions bear corresponding meanings —

1.1.1. “Acquiring Firm” means Advent International Corporation;
1.1.2. “Act” means the Competition Act, No. 89 of 1998 (as amended);
1.1.3. “Approval Date” means the date referred to in the Commission’s merger

clearance certificate (Form CC15) in respect of the Merger;

1.1.4. “Commission” means the Competition Commission of South Africa;
1.1.5. “Conditions” means these conditions;
1.1.6. “Days” means any calendar day other than a Saturday, a Sunday or an official

public holiday in South Africa;

1.1.7. “DTIC” means Department of Trade, Industry and Competition (South Africa);
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1.1.8. “Implementation Date” means date occurring after the Approval Date, on which

the Merger is implemented by the Parties;

1.1.9. “LRA” means the Labour Relations Act, No. 66 of 1995, as amended;
1.1.10. “Merger” means the acquisition of control by the Acquiring Firm over the Target

Firm, which constitutes an intermediate merger for the purposes of the Act;

1.1.11. “Merged Entity” means the entity that will result from the Merger between the
Parties;
1.1.12.  “Moratorium Period” means the period between the Approval Date and the

Implementation Date and, thereafter, a period of 2 years from the Implementation
Date;

1.1.13.  “Parties” means the Acquiring Firm and Target Firm;

1.1.14. “South Africa” means the Republic of South Africa;

1.1.15. “Target Firm” means Nielsen Global Connect; and

1.1.16.  “Tribunal” means the Competition Tribunal of South Africa.

2. RECORDAL

2.1. On 13 November 2020, the Parties notified an intermediate Merger to the Commission
wherein Advent International Corporation (“Advent”) intends to acquire control over Nielsen
Global Connect (“Nielsen”). Following its investigation of the Merger, the Commission found
that the Parties were not able to provide a definitive statement that the Merger would not
result in any Merger-related retrenchments in South Africa, as it is an international

transaction.

2.2. In order to ensure that there will be no Merger-related retrenchments post-merger, the
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3.

3.1.

3.2.

4,

41.

4.2.

4.3.

4.4.

4.5.

4.6.

Commission has imposed a moratorium on Merger-related retrenchments, which the Parties

have agreed to.

CONDITIONS

The Parties shall not retrench any employees in South Africa as a result of the Merger, during

the Moratorium Period.

For the sake of clarity, retrenchments do not include (i) voluntary separation arrangements,
(i) voluntary early retirement packages, (iii) unreasonable refusals to be redeployed in
accordance with the provisions of the LRA; (iv) resignations or retirements in the ordinary
course of business; (v)retrenchments lawfully effected for operational requirements
unrelated to the Merger; (vi) terminations in the ordinary course of business, including but not

limited to, dismissals as a result of misconduct or poor performance.

MONITORING OF COMPLIANCE WITH THE CONDITIONS

The Acquiring Firm shall notify the Commission of the Implementation Date within 5 (five)

Days of it becoming effective.

The Parties shall circulate a copy of the Conditions to all their employees and their relevant
trade unions or employee representatives in South Africa within 5 (five) business days of the
Approval Date.

As proof of compliance thereof, director of each of the Parties shall within 10 (ten) business
days of circulating the Conditions, submit affidavits attesting to the circulation of the

Conditions and provide a copy of the notice that was sent to the employees, respectively.

Any employee of either of the Parties who believes that the Parties have not complied with

or have acted in breach of the Conditions may approach the Commission.

The Acquiring Firm shall submit an affidavit within 20 Days after the anniversary of the
Implementation Date to the Commission and the DTIC, confirming compliance with clause

3.1 of the Conditions. This affidavit must be deposed to by a director of the Acquiring Firm.

The Target Firm shall submit an affidavit within 20 Days after the anniversary of the
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5.

5.1.

5.2.

5.3.

Implementation Date to the Commission and the DTIC, confirming compliance with clause

3.1 of the Conditions. This affidavit must be deposed to by a director of the Target Firm.

GENERAL

All correspondence in relation to these Conditions must be submitted to the following e-mail

address: mergerconditions@compcom.co.za and Ministry@thedtic.gov.za.

In the event that the Commission discovers that there has been an apparent breach of these
Conditions, this shall be dealt with in terms of Rule 37 of the Rules for the Conduct of
Proceedings in the Competition Tribunal read together with Rule 39 of the Rules for the

Conduct of Proceedings in the Competition Commission.

The Merging Parties or the Target Firm may at any time, on good cause shown, apply to the
Commission for the Condition to be waived, relaxed, modified and/or substituted. Should a
dispute arise in relation to the variation of the Condition, the Merging Parties and/or the Target
Firm, on notice to the Commission, shall apply to the Tribunal, on good cause shown, for the

Condition to be waived, relaxed, modified and/or substituted.

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298

This gazette is also available free online at www.gpwonline.co.za




126 No. 45250 GOVERNMENT GAZETTE, 1 OCTOBER 2021

DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 971 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

SANLAM LIFE INSURANCE LIMITED
AND

AFRICAN RAINBOW LIFE LIMITED

CASE NUMBER: 2020DEC0060

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for the
Conduct of Proceedings in the Competition Commission’, that it has approved the transaction

involving the above-mentioned firms subject to conditions as set out below:

1. On 21 December 2020, the Competition Commission (“the Commission”) received notice
of an intermediate merger whereby Sanlam Life Insurance Limited (“Sanlam Life”) intends
to increase its shareholding in African Rainbow Life Limited (“African Rainbow Life”) from
51% to 100%, through acquiring the remaining 49% of the issued share capital of African
Rainbow Life from African Rainbow Capital Financial Services Holdings (Pty) Ltd (“ARC
FS”) and Siyakhula Finance Holdings (Pty) Ltd and Siyakhula Investment Holdings (Pty)
Ltd (“the Siyakhula Consortium”). Upon the implementation of the proposed transaction,
Sanlam Life will own the entire issued share capital of African Rainbow Life and exercise
sole control over African Rainbow Life as envisaged by section 12(2)(a) of the Competition
Act 89 of 1998, as amended (“Act”).

The parties and their activities

2. The primary acquiring firm is Sanlam Life, a company incorporated in accordance with the
laws of the Republic of South Africa. Sanlam Life is a wholly owned subsidiary of Sanlam
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Limited (“Sanlam”), a public company listed on the Johannesburg Stock Exchange, A2X
and Namibian Stock Exchanges, and is accordingly not controlled by any shareholder.
The largest beneficial shareholders of Sanlam (i.e., those with more than a 5% interest)

are as follows:

2.1. Ubuntu-Botho Investments (Pty) Ltd (“Ubuntu-Botho Investments”) 12,48%
2.2. Government Employees Pension Fund (GEPF) 11,96%
2.3. SU BEE Investments (RF) (Pty) Ltd (“SU BEE Investments”) 5.00%

Sanlam is a diversified financial services group that operates across the African continent,
India, Malaysia and various other countries. Sanlam operates through a number of
subsidiaries such as Sanlam Sky (which comprises a combination of two Sanlam
businesses, namely Safrican Insurance Company Limited (“Safrican”) and Sanlam
Developing Markets Limited), associated companies and joint ventures. Sanlam Life is the
largest operating subsidiary and the holding company of most of Sanlam’s operations in
emerging markets. Sanlam has a decentralised management structure and conducts
operations through four business clusters that deliver financial solutions to individual and
institutional clients across all market segments. Sanlam’s areas of expertise include

insurance (life and general), financial planning, retirement, investments and wealth.

The primary target firm is African Rainbow Life, a company incorporated in accordance
with the laws of the Republic of South Africa. Currently African Rainbow Life is jointly
controlled by Sanlam Life (51%), ARC FS (26%) and the Siyakhula Consortium (23%). In
turn, ARC FS is ultimately controlled by Ubuntu-Botho Investments (Pty) Ltd.

. African Rainbow Life is a new entrant established by Sanlam Life in conjunction with its
co-shareholders which commenced operations in August 2019. African Rainbow Life
provides life insurance, endowment plans, funeral cover and group risk solutions which
are aimed at lower income customers (the low to middle income segment). In essence, it

provides clients with various long-term insurance products.
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Competition assessment

6.

10.

The Commission considered the activities of the merging parties and found that the
proposed transaction results in a horizontal overlap in the broad market for the provision
of long-term insurance products. The Commission notes that the merged entity will have
an estimated market share of less than 15%. The Commission notes that there are various
players active in the market for the provision of long-term insurance products in South
Africa. The Commission is therefore of the view that the merged entity will continue to be
constrained by firms such as, inter alia, Assupol, Avbob, Doves, Old Mutual, Liberty,
Momentum (MMI) and Discovery who will continue to impose a competitive constraint on
the merged entity post-merger. In addition to these traditional insurance firms, the merged
entity will also face significant competition from the major financial institutions such as
First National Bank, Absa, Standard Bank, and Nedbank. There are also several other
competitors such as OUTsurance, Dial Direct and many others which also provide long
term insurance related products. As such, the Commission is of the view that there are
numerous significant players who are active in the long-term insurance products market
in South Africa.

Further, the Commission notes that the proposed transaction will not change the structure
of the market, as Sanlam Life already jointly controls African Rainbow Life and the

proposed transaction results only in a move from a joint to sole control.

Given the presence of alternative players in the market and the relatively low market share
accretion, the Commission is of the view that the proposed transaction is unlikely to
substantially prevent or lessen competition in the broad market for the provision of long-

term insurance products.

The Commission found that the proposed transaction is unlikely to raise any negative

vertical effects post-merger.

Taken as a whole, the Commission is of the view that the proposed transaction is unlikely

to substantially prevent or lessen competition in any market in South Africa.
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Public Interest
Effect of the merger on employment

11. The employees of the Sanlam Life and African Rainbow Life are both represented by
employee representatives. The Commission engaged the relevant employee
representatives and both employee representatives confirmed that the employees were
made aware of the proposed transaction and no employee raised any concerns with the

proposed transaction.

12. The Commission notes that given the minor overlap between the activities of Sanlam and
African Rainbow Life and Sanlam’s role as a significant shareholder in African Rainbow
Life, the merging parties anticipate that the proposed transaction will ensure the
sustainability of African Rainbow Life and that it will result in an increase in employment
at African Rainbow Life in the near future. Despite the intended employment increase, the
merging parties have disclosed that there may potentially be duplication in relation to
certain executive and back-office functions between Safrican and African Rainbow Life,
post-merger. The merging parties have identified a number of positions that could
potentially be affected by retrenchments due to duplications after 2 years of the
implementation of the proposed transaction, which include executive committee,

operations, administration, facilities, IT and Support functions.

13. The Commission notes that the merging parties are only likely to retrench after 2 years
from the implementation of the proposed transaction. To this end, the merging parties
have provided an undertaking that it will not affect any involuntary merger specific
retrenchments to eliminate potential duplicative positions for a period of 2 years following
the implementation of the proposed transaction. Further to that, the merging parties submit
that in the event that the South African economy recovers from the global COVID-19
pandemic, the need for any duplicative retrenchments will fall away and that the reduction
in potential duplicative positions will be outweighed by increases in employment in African

Rainbow Life.

14. Considering the above, the Commission finds that it is likely that the proposed transaction

will have negative effect on employment in that the merging parties have disclosed that
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15.

16.

there may be retrenchments of a number of employees 2 years after the implementation
of the proposed transaction. The Commission notes that this effect on employment is
merger specific as the merging parties have indicated that the anticipated retrenchments

are occasioned by duplications between Sanlam Life and African Rainbow Life.

The Commission notes the undertaking made by the merging parties and is of the view
that the undertaking should be made a condition to the proposed transaction to ensure
that there are no merger-specific retrenchments for a period of at least 2 years post the
implementation date. Given that the merging parties anticipate an increase in employment
in the near future within African Rainbow Life, the Commission is of the view that should
there be any retrenchments after the 2-year period, the retrenched employees should be
given first preference should suitable positions become available within Sanlam Life or
any of the subsidiaries within the Sanlam Group in South Africa. The Commission
engaged the merging parties in this regard and the merging parties agreed to the

conditions proposed by the Commission.

In light of the above, the Commission is of the view that the proposed transaction is likely
to have an impact on employment and the remedy proposed is likely to mitigate the impact

of the proposed transaction on employment.

17. In addition, the proposed transaction does not raise any other public interest concerns.
Conclusion
18. The Commission therefore approves the proposed transaction with the conditions

attached as Annexure “A” to this report.
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ANNEXURE A

SANLAM LIFE INSURANCE LIMITED

AND

AFRICAN RAINBOW LIFE LIMITED

CASE NUMBER: 2020DEC0060

CONDITIONS

1. DEFINITIONS
1.1. The following expressions shall bear the meanings assigned to them below and cognate
expressions bear corresponding meanings:-

1.1.1. “Acquiring Firm” means Sanlam Life Insurance Limited;

1.1.2. “Affected Employees” means employees employed at African Rainbow Life that are

likely to be retrenched post-merger;

1.1.3. “African Rainbow Life” means African Rainbow Life Limited;

1.1.4. “Approval Date” means the date on which the Merger is approved by the Commission

and as set out in the Commission’s clearance certificate (Notice CC 15);

1.1.5. “Commission” means the Competition Commission of South Africa;

1.1.6. “Conditions” means the conditions set out herein;
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1.1.7. “Days” means any calendar day which is not a Saturday, Sunday or an official holiday
in South Africa;

1.1.8. “DTIC” means Department of Trade, Industry and Competition;

1.1.9. “Implementation Date” means the date, occurring after the Approval Date, on which

the Merger is implemented by the Merging Parties;

1.1.10. “Merged Entity” means Sanlam Life and African Rainbow Life;

1.1.11.“Merger” means the acquisition of control by the Acquiring Firm over the Target Firm;

1.1.12.“Merging Parties” means Sanlam Life and African Rainbow Life;

1.1.13. “Moratorium Period” means a period of 2 (two) years from the Implementation Date;

1.1.14.“Sanlam Life” means Sanlam Life Insurance Limited;

1.1.15.“Target Firm” means African Rainbow Life Limited;
1.1.16. “Tribunal” means the Competition Tribunal of South Africa.

2. RECORDAL

2.1.0n 21 December 2020, the Merging Parties notified an intermediate Merger to the
Commission wherein Sanlam Life intends to acquire sole control over African Rainbow Life.

Following its investigation of the Merger, the Commission concluded that the Merger is

unlikely to substantially prevent or lessen competition in any relevant market.
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2.2.

2.3.

However, the Commission found that the Merger may result in the retrenchment of several
employees due to a duplication of roles within the Merged Entity after a period of 2 years
from the implementation of the Merger. In this regard, the Merging Parties have indicated that
they may have to retrench certain executive and back-office functions between the Acquiring

Firm and the Target Firm, as these are the roles affected by duplications.

In order to address the employment concerns identified by the Commission, the Merger is

approved subject to these Conditions, which the Merging Parties have agreed to.

3. CONDITIONS

3.1.

3.2.

3.3.

The Merged Entity shall not retrench the Affected Employees as a result of the Merger for the

duration of the Moratorium Period.

Should the Merged Entity retrench the Affected Employees at the expiry of the Moratorium
Period, the Merged Entity shall give the first right to an interview to such Affected Employees
for any employment opportunities that may arise within the Merged Entity for which an
Affected Employee/s is qualified. This obligation is for a period of one year after the date on

which the Moratorium Period ends.

For the sake of clarity, retrenched employees do not include (i) voluntary retrenchment and/or
voluntary separation arrangements; (i) voluntary early retirement packages; (iii)
unreasonable refusals to be redeployed in accordance with the provisions of the Labour
Relations Act; (iv) resignations or retirements in the ordinary course of business;
(v) retrenchments lawfully effected for operational requirements unrelated to the Merger;
(vi) terminations in the ordinary course of business, including but not limited to, dismissals as
a result of misconduct or poor performance; and (vii) any decision not to renew or extend a

contract of a contract worker.
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4. MONITORING OF COMPLIANCE WITH THE CONDITIONS

41.

4.2.

4.3.

4.4,

4.5.

4.6.

The Merged Entity shall inform the Commission in writing of the Implementation Date within

5 (five) Days of it becoming effective.

The Merging Parties shall circulate a copy of the Conditions to their employees and or their
respective representatives including the relevant trade unions within 5 Days of the Approval
Date.

As proof of compliance thereof, the Merging Parties shall within 10 Days of circulating the
Conditions, provide the Commission with an affidavit by a director employed by each of the
Merging Patties attesting to the circulation of the Conditions and attach a copy of the notice

sent.

The Merged Entity shall submit an affidavit within 5 Days after the anniversary of the
Implementation Date and for a period of 3 years, to the Commission and the DTIC,
confirming compliance with clause 3 of the Conditions. This affidavit must be deposed to by

a director of the Merged Entity.

Any employee of either of the Parties who believes that the Merging Parties have not

complied with or have acted in breach of the Conditions may approach the Commission.

In the event that the Commission discovers that there has been an apparent breach of these
Conditions, this shall be dealt with in terms of Rule 37 of the Rules for the Conduct of
Proceedings in the Competition Tribunal read together with Rule 39 of the Rules for the

Conduct of Proceedings in the Competition Commission.

5. VARIATION

5.1.

The Merged Entity may at any time, and on good cause shown, apply to the Commission
for any of the Conditions to be waived, relaxed, modified and/or substituted. Should a
dispute arise in relation to the Merged Entity’s application to the Commission, the Merged

Entity may apply to the Tribunal for appropriate relief.
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6. GENERAL

6.1. All correspondence in relation to these Conditions must be submitted to the following e-mail

address: mergerconditions@compcom.co.za and ministry@thedtic.gov.za.

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 972 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

CARLMAC STEEL PROPRIETARY LIMITED
AND

THE ALRODE BUSINESS OF AVENG DURASET, AN OPERATING DIVISION OF AVENG
MANUFACTURING, WHICH IS A DIVISION OF AVENG AFRICA PROPRIETARY LIMTED

CASE NUMBER: 2020AUG0006

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the “Rules for the
Conduct of Proceedings in the Competition Commission”, that it has approved the transaction

involving the above-mentioned firms subject to conditions as set out below:

1. On 04 August 2020, the Competition Commission (the “Commission”) received notice of an
intermediate merger whereby Carlmac Steel Proprietary Limited (“Carlmac”) intends to
acquire sole control of the Alrode Business of Aveng Duraset (“Alrode Business”), as a
going concern, from Aveng Africa Proprietary Limited (“Aveng Africa”). Post-merger, the

Alrode Business will be wholly owned by Carlmac.

2. The primary acquiring firm, Carlmac, is duly incorporated in the laws of the Republic of
South Africa. Carlmac is jointly controlled by Mole Trust, as to [Confidential] and Carlden
Trust, as to [Confidential]. The Mole Trust controls Bustard Tourism Investments

Proprietary Limited, as to [Confidential]. The Carlden Trust does not control any other firm.
3. Carlmac directly controls Reinforcing Steel Holdings Proprietary Limited ("RSH"), as to

[Confidential] and Hinton Rock Properties Proprietary Limited, as to [Confidential].

Further, RSH in turn controls Reinforcing Steel Contractors Proprietary Limited, as to
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[Confidential] and Reinforcing Steel Holdings Services Proprietary Limited, as to
[Confidential]. Carlmac, all the firms controlled by Carlmac, all the firms controlling
Carlmac, and all the firms controlled by those firms will henceforth be referred to as the

“Acquiring Group”.

By way of background, the Commission had recently investigated a merger whereby Videx
Wire Products (Pty) Limited (“Videx”) attempted to acquire sole control of the Alrode
Business (“Videx/Alrode”). However, the transaction was prohibited by the Commission
based on competition considerations. However, the merging parties alleged that Alrode
Business was a failing firm and in the absence of merger approval, Alrode Business would

cease to operate by end of October 2019.

Subsequent to the prohibition of Videx/Alrode, additional funds were invested to keep the
Alrode Business operational, with a view to securing a sale of the Alrode Business as a
going concern. However, due to the Alrode Business having endured financial losses over

several years, a sizeable number of its employees were being retrenched.

In this Carlmac/Alrode Business transaction, it has also been submitted that the Alrode
Business is a failing firm and absent the merger, the Alrode Business will cease operating,
resulting in a total retrenchment of all its employees. However, with the merger, at least half
of the employees of the Alrode Business will transfer to the Acquiring Group in terms of
section 197 of the Labour Relations Act (“LRA”).

Parties’ activities

Relevant to the proposed transaction are the activities of the merging parties which overlap
horizontally as they both manufacture and supply resin bolts and bearing plates. The merger
does not give rise to any vertical overlap as the merging parties are not active at different

levels of the same value chain.
Competition assessment

In Videx/Alrode the Commission assessed resin bolts and bearing plates as separate

products / components. In the instant transaction, the Commission found that from both a
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10.

11.

demand and supply side perspective, resin bolts and bearing plates are considered as a
single product. Put differently, resin bolts and bearing plates are typically procured together
as a single product by customers (mines). This is reflected in the tenders issued by mines
which are for the procurement of resin bolts, including their accompanying bearing plates.
In addition, customers indicated that resin bolts and bearing plates are procured from the
same and not different manufacturers to manage health and safety liability. Accordingly,
without taking a definitive view on the relevant product market given the lack of competition
concerns, the Commission assessed the impact of the merger on the supply of resin bolts

and bearing plates as a complete unit (“Resin Bolts”).

Without taking a definitive view on the geographic market, the Commission assessed the
impact of the merger on the national market for the supply of Resin Bolts given that Resin

Bolts are supplied and procured on a national basis.

Market shares were calculated based on revenues and sales volumes. The Commission
found that the merged entity will account for low market shares based on both metrics. In
view of these, the Commission is of the view that the merger is unlikely to result in a

substantial lessening or prevention of competition in the relevant market.
Although some market participants raised concerns, the Commission found that the
concerns did not require further intervention, given the conditions tendered by the merging

parties.

Failing Firm Defence

12. The Commission found that the merging parties have failed to satisfy the failing firm defence

for the following reasons:

12.1. The parties did not establish that absent the merger, the Alrode Business will exit
the relevant market/s soon. The Commission notes that the Alrode Business has
continued to operate and that does not suggest that the Alrode Business’ failure is

imminent.
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12.2. A failing firm defence requires that absent the merger, the assets of the Alrode

Business would inevitably exit the market. This element has not been satisfied as

the merging parties, by their own admission, submitted that the assets / contracts of
Alrode Business would not exit the relevant market, but would be sold to existing

market players.

13. In view of the foregoing, the Commission concluded that the merging parties have failed to

14.

15.

establish the failing firm defence. However, given the market share assessment conducted,

the Commission notes that the transaction nonetheless raises no competition concerns.

Public interest

Whereas the Alrode Business has not met the requirements for a failing firm defence, an
assessment of its financials indicates the Alrode Business is in dire financial distress. Thus,
the Commission is of the view that the retrenchments at Alrode Business are unlikely to be
merger specific. However, to pre-empt employment concerns, the merging parties and the

Commission have agreed to employment conditions contained as Annexure A hereto.

To address concerns raised regarding the merger’s impact on the ability of historically
disadvantaged persons (“HDPs”) to participate in and become competitive in the relevant
market, the merging parties and the Commission have agreed to the conditions contained

as Annexure A hereto.
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ANNEXURE A

CARLMAC STEEL PROPRIETARY LIMITED
AND

ALRODE BUSINESS OF AVENG DURASET, AN OPERATING DIVISION OF AVENG
MANUFACTURING, WHICH IS A DIVISION OF AVENG AFRICA PROPRIETARY LIMITED

CASE NUMBER: 2020AUG0006

NON-CONFIDENTIAL CONDITIONS

1. DEFINITIONS

1.1 “Acquiring Group” means Carlmac Steel (Pty) Ltd and its controlling shareholders;
1.2 “Act” means the Competition Act 89 of 1998, as amended;
1.3 “Affected Employees” means up to [ ] employees of the Alrode Business who will be

retrenched for operational reasons, pursuant to the Section 189 Notices issued by the

Alrode Business in June 2020;

14 “Alrode Business” means the Target Business, an operating division of Aveng

Manufacturing, which is a division of Aveng Africa Proprietary Limited;

1.5 “Approval Date” means the date referred to on the Commission’s merger Clearance
Certificate;

1.6 “B-BBEE” means broad-based economic empowerment;

1.7 “Carlmac Steel” means Carlmac Steel Proprietary Limited, the primary acquiring firm;

1.8 “Commission” means the Competition Commission of South Africa;

1.9 "Conditions" mean these conditions;
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1.20

1.21

1.22

1.23

“Days” mean business days, being any day other than a Saturday, Sunday or official

public holiday in the Republic of South Africa;
“HDI’s” mean historically disadvantaged individuals, as defined in section 3(2) of the Act;

“Implementation Date” means the date, occurring after the Approval Date, on which the

Merger is implemented by the Merging Parties;
“LRA” means the Labour Relations Act 66 of 1995, as amended;
"Merged Entity" means the entity that will exist after the implementation of the Merger;

“Merger’” means the Acquiring Group’s acquisition of the Alrode Business as a going

concern;
“Merging Parties” means the Acquiring Group and the Alrode Business;

“Mining roof support products” means all the Merged Entity’s products utilized by the

mines as mining roof or mining wall support in the mines;

“NQF” means the South African National Qualifications Framework as defined in the
National Qualifications Framework Act No. 67 of 2008;

“‘Restructure” means the Acquiring Group’s proposal to within 8 months of the
Implementation Date, restructure the Merged Entity to provide a [Confidential]%

effective interest therein to HDIs;
“South Africa” means the Republic of South Africa;
“Target Firm” means the Alrode Business;

“Training and Mentorship Programme” means the training and mentorship programme
to be offered by the Merged Entity to certain HDI individuals with a duration of at least
10 consecutive months and which will take place at the premises of the Merged Entity or

at the premises of any of its subsidiaries or affiliates;

“Transferring Employees” mean [Confidential] Employees who will transfer from the
Alrode Business to the Acquiring Group, pursuant to section 197 of the LRA, on the
Implementation Date. The Transferring Employees will be selected by the Acquiring
Group, having regard to employees with critical skills, qualification and experience that

the Merged Entity will require for the viable operation of its business post-Merger; and
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1.24

2.1

22

23

24

2.5

3.1

3.2

3.3

“Tribunal” means the Competition Tribunal of South Africa.

RECORDAL

On 04 August 2020, the Merging Parties filed the Merger.

The Commission found that the Merger is unlikely to result in any substantial lessening

or prevention of competition in any relevant market/s.

The Commission further found that the [Confidential]]. However, the Merging Parties

have committed that the Merger will save jobs by virtue of the Transferring Employees.

The Commission assessed the extent to which the Merger impacts HDIs given, inter alia,
concerns received from third parties. The Merging Parties have made commitments to

provide HDIs with skills development and [Confidential]].

The Merging Parties and the Commission have agreed to these Conditions to address

any public interest concerns arising from the Merger.

CONDITIONS TO THE APPROVAL OF THE MERGER

Employment

No employees at the Merging Parties shall be retrenched because of the Merger for a

period of three (3) years from the Approval Date.

Other than the Affected Employees, there shall be no further involuntary retrenchments

at the Alrode Business.

The Transferring Employees will transfer to the Acquiring Group on the Implementation
Date.
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3.4

3.5

3.6

3.7

3.8

For a period of six (6) months post the Implementation Date, in the event that the Merged
Entity requires additional employees, first preference to apply for vacancies at the

Merged Entity will be offered to the Affected Employees.

For the sake of clarity, retrenchments exclude: (i) voluntary separation arrangements; or
(i) voluntary early retirement packages; (iii) unreasonable refusals to be redeployed in
accordance with the provisions of the LRA; (iv) resignations or retirements in the ordinary
course of business; (v) retrenchments lawfully effected for operational requirements
unrelated to the Merger; (vi) terminations in the ordinary course of business, excluding
but not limited to, dismissals as a result of misconduct or poor performance; (vii) any
decision not to renew or extend a contract of a contract worker; and (viii) any transfer of
employees to the employment of a third party as a result of any sale of business
operations, including related assets and liabilities, or any joint venture or similar business

arrangements.

Skills Transfer — students

For a period of 3 (three) years post the Implementation Date, the Merged Entity will enroll
onto the Training and Mentorship Programme, a minimum of 4 HDI students who are
registered to study industrial, mechanical, chemical and/or civil engineering degrees at

academic institutions of higher learning within the NQF.

The Training and Mentorship Programme will be for 10 (ten) for each year and must
expose the HDI students to the Merged Entity’s operations and enable the HDI students
to gain practical work experience relevant to the studies for which they are enrolled

during the relevant year.
The Merged Entity will pay a monthly stipend of R4 500 per month to each HDI student

for a cumulative value of at least R180 000 per year of the Training and Mentorship

Programme.
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3.9

3.10

3.11

3.12

Skills Transfer — unskilled / semi-skilled HDIs

For a period of (3) three years post the Implementation Date, the Merged Entity will select
at least two unskilled/semi-skilled HDIs per year who are resident within the vicinity of
the Merged Entity’'s customers and provide them with training in relation to the full
spectrum of the Merged Entity's products and operations with a view to upskilling each
candidate and increasing their prospects of finding permanent employment following the
completion of the programme. Such training may take place at the premises of the
Merged Entity or at the premises of any of its subsidiaries or affiliates and/or at the mining
operations of the Merged Entity's customers where the Merged Entity's products are

being supplied and installed.

The training programme will be for a period of at least 12 consecutive months and the
Merged Entity will pay a monthly stipend of R8 333 per month to each HDI at a

cumulative value of R200 000.

Skills Transfer — Transferring Employees

For a period of twelve months after the Implementation Date, the Merged Entity will
provide skills development training to upskill all Transferring Employees. The training will
relate to Human Factor Training, crane and forklift operations, operation of Resin Bolt
machines, operation of IT systems, and HR systems relevant to the Merged Entity's
business. In addition, the Merged Entity will provide relevant skills development training
to existing employees of the Acquiring Group relating to the operation of the Target Firm's

mining roof bolt machines.

Restructure

Within 18 months of the Implementation Date, the Acquiring Group will Restructure the
Merged Entity. For the purposes of the Restructure, the Acquiring Group will, in its sole
discretion, determine the identities of such HDIs as well as the proportion of shares that

will be allotted to each such HDI.
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3.13

3.14

41

4.2

4.3

4.4

4.5

Prior to the implementation of the Restructure, the Acquiring Group will provide the
Commission with details of the Restructure in writing. The Commission shall, within
(sixty) 60 Days of receipt thereof, provide its approval or any comments or queries. For
the avoidance of doubt, the Restructure may not be implemented without the

Commission’s approval.

To the extent necessary, the Restructure shall be notified to the Commission as a merger
notification in the prescribed manner or form, irrespective of whether the notification

thresholds have been met.

MONITORING OF COMPLIANCE WITH THE CONDITIONS

The Merging Parties shall circulate a copy of the Conditions to all their employees within

5 (five) Business Days of the Approval Date.

As proof of compliance with 4.1 above, a director of each Merging Party shall within 10
(ten) Business Days of circulating the Conditions, submit to the Commission an affidavit
attesting to the circulation of the Conditions and provide a copy of the notice that was

sent to the employees in that regard.

The Acquiring Group shall inform the Commission in writing of the Implementation Date

within 5 (five) Business Days of its occurrence.

The Acquiring Group shall, on each anniversary of the Implementation Date, during the
periods referred to in Error! Reference source not found. to 3.14 above submit an affidavit

confirming compliance with the Conditions.

In the event that the Commission receives any complaint in relation to non-compliance
with the above Conditions, or otherwise determines that there has been an apparent
breach by the Merging Parties of these Conditions, the breach shall be dealt with in terms

of Rule 39 of the Rules read together with Rule 37 of the Competition Tribunal Rules.
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5. VARIATION

5.1 The Merged Entity may at any time, and on good cause shown, apply to the Commission
for any of the Conditions to be waived, relaxed, modified and/or substituted. Should a
dispute arise in relation to the Merged Entity’s application to the Commission, the Merged

Entity may apply to the Tribunal for appropriate relief.

6. GENERAL

6.1 All correspondence in relation these conditions must be submitted to the following email

address: mergerconditions@compcom.co.za and ministry@thedtic.qov.za.

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 973 1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

FLEMING CAPITAL SECURITIES, INC., A WHOLLY — OWENED INDIRECT SUBSIDIARY
COMPANY OF GARDA WORLD SECURITY CORPORATION (“GARDA”)

AND
G4S PLS

CASE NUMBER: 2020NOV0034

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for the
Conduct of Proceedings in the Competition Commission’, that it has approved the transaction

involving the above-mentioned firms subject to conditions as set out below:

1. On 16 November 2020 and 27 November 2020, the Commission received separate filings in
relation to a notice of an intermediate merger whereby Fleming Capital Securities
Incorporated, a wholly owned subsidiary of Garda World Security Corporation (Garda)
intended to acquire the entire issued and ‘to be issued’ share capital of G4S Plc (G4S).
Following implementation of the proposed merger, G4S will be wholly owned and controlled
by Garda.

2. The proposed transaction was a hostile takeover proceeding initiated by Garda in accordance
with the Takeover Regulation laws in the United Kingdom. The proposed transaction has been
notified in seventeen (17) competition jurisdictions, including South Africa. To date, Canada,
Costa Rica, European Commission, India, Nigeria and United States of America have

approved the proposed hostile takeover.
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Merging parties and their activities

3.

Fleming was a newly incorporated entity having its principal place of business in the United
States of America. Fleming is wholly owned and controlled by Garda USA Inc (Garda USA),
a business incorporated in the USA. In turn, Garda USA is a wholly owned entity of Garda, a

business incorporated in Canada.

G4S was a public company incorporated with the laws of England and Wales. G4S has its
primary listing on the London Stock Exchange and is not controlled by any firm. It also has

a secondary listing on the Copenhagen Stock Exchange. Garda is active in the security
industry globally with no activities in South Africa. G4S is active globally in the security industry

with business operations in South Africa.

Competition analysis

5.

6.

The Commission found that although there is an overlap between the activities of the merging
parties at a global level, this does not extend to South Africa where Fleming and/or Garda has
no direct or indirect business operations in the security industry. Given this, the Commission
is of the view that it is unlikely that the proposed merger will raise competition concerns in
South Africa. However, for completeness, the Commission assessed the global market shares

where the activities of the merging parties overlap.

At a global level, the Commission found that the combined post-merger market share of the
merged entity will not exceed 15% - 20% in the secure or cash solutions segments. The
Commission found that in both these segments, the merged entity will continue to be
constrained by other players such as Allied Universal, Prosegur, Brink and Loomis, amongst
many others. As such, the Commission is of the view that there is no significant change in the

structure of the market globally.

The Commission is of the view that the proposed transaction will not lead to a substantial

lessening or prevention of competition in South Africa. This is also emphasised in the context
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of the national market in South Africa as there is no overlap between the activities of the

merging parties and thus no change in the market structure.

Public interest analysis

8.

10.

11.

With regard to public interest, the Commission found that the proposed merger is likely to
raise significant public interest concerns in relation to the effect on employment and the
promotion of a greater spread of ownership, in particular to increase the levels of ownership
by Historically Disadvantaged Persons (HDP) and workers in firms in the market. The
Commission found that the merging parties, particularly Fleming, is unable to offer absolute
certainty about the effect of the proposed merger on employees. The Commission also notes
that the target firm also echoed the same concern that Fleming seems to be non-committal
about the effect on the employees of G4S outside of the United Kingdom. The Commission

engaged Fleming regarding this concern.

Fleming initially offered not to effect any merger related retrenchments for a period of 1-year
post-implementation. The Commission however rejected the proposal as it was not based on
any concrete assumptions mainly because of the hostile nature of this transaction. In
particular, the Commission required a moratorium of 5 (five) years considering amongst others
that the activities of the target firm in South Africa directly account for 15,000 permanent jobs
and therefore is substantial from a public interest perspective. Fleming ultimately offered a

moratorium on retrenchments for a period of 3 years, to which the Commission agreed.

The acquiring firm submitted that the proposed transaction is taking place at a global level
with no material changes taking place in South Africa especially in respect of the ownership

and/or control structure.

The Commission considered the B-BBEE verification certificates of G4S’s entities operating
in South Africa and found that certain of them are expiring soon. The Commission was
concerned that given that Fleming does not have business track record in South Africa, it may
not continue with the B-BBEE ownership levels at G4S’s entities in South Africa, post-merger.

Therefore, the Commission required the acquiring firm to maintain, and to the extent possible,
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12.

13.

14.

15.

improve the current B-BBEE empowerment levels of G4S entities. The acquiring firm agreed

to the Commission’s proposals.

Related to the B-BBEE concern above, the Commission also considered that there is an
amendment to the Private Security Industry Regulation Act (Bill), which if signed into law, will
require that a security business may only be registered as a security services provider fif,
amongst others, at least 51% of the ownership and control is exercised by South African
citizens. The Bill was passed in Parliament during 2014 and has not yet been promulgated.
The acquiring firm indicated that it would comply with any lawful legislation or regulation

applicable to and in force in South Africa.

The Commission further considered whether the proposed transaction required a notification
to the Private Security Industry Regulatory Authority (PSIRA). The Commission found that
changes to relevant information about a private security provider must be notified to the PSIRA
within 10 days of any changes. The acquiring firm submitted that it would notify PSIRA about
the changes in the indirect shareholding in G4S within 10 days of implementation of the

proposed transaction.

Given the above, the Commission concluded that the proposed merger is unlikely to lead to a
substantial lessening or prevention of competition in South Africa. However, the Commission
found that it is likely that the proposed transaction may raise significant public interest
concerns related to employment and levels of ownership by HDPs. In order to alleviate these

concerns, the Commission imposed remedies attached hereto as “Annexure A”.

The Commission therefore approved the proposed transaction with conditions.
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ANNEXURE A

FLEMING CAPITAL, INC., A WHOLLY — OWNED INDIRECT SUBSIDIARY COMPANY OF
GARDA WORLD SECURITY CORPORATION (“GARDA”)

And

G4S PLS

CASE NUMBER: 2020NOV0034

CONDITIONS

DEFINITIONS

In this document the following expressions bear the meanings assigned to them below

and related expressions bear corresponding meanings:

1.1. “Approval Date” means the date referred to on the Commission’s Merger

Clearance Certificate;

1.2.  “Acquiring Firm” means Fleming Capital Securities Inc., a wholly owned indirect

subsidiary of Garda World Security Corporation;

1.3.  “Commission” means the Competition Commission of South Africa;
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1.4.

1.5.

1.6.

1.7.

1.8.

1.9.

1.10.

“Commission Rules” means the Rules for the Conduct of Proceedings in the

Commission;

“Conditions” means these conditions;

“‘Days” means any calendar day which is not a Saturday, Sunday or official public

holiday in South Africa;

“‘Implementation Date” means the date, occurring after the Approval Date, on
which the Acquiring Firm’s offer becomes or may be declared wholly unconditional

under the UK Takeover Code;

“Merger” means the acquisition by the Acquiring Firm of the Target Firm.

“Merged Entity” means the post-merger combined business of the Acquiring Firm

and Target Firm;

“Moratorium Period” means a period of 3 years from the Implementation Date;

“Target Firm” means G4S PlIc;

“Tribunal” means the Competition Tribunal of South Africa;

“UK Takeover Code” means the United Kingdom’s City Code on Takeovers and
Mergers (the rules of which have a statutory basis under Part 28 of the United

Kingdom’s Companies Act 2006).
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RECORDAL

2.1. On 16 November 2020 and 27 November 2020, the Commission received
separate merger filings in respect of a notice of an intermediate merger whereby

the Acquiring Firm intends to acquire the Target Firm.

2.2.  From a competition perspective, the Commission found that the Merger is unlikely

to substantially prevent or lessen competition.

2.3. In relation to public interest, the Commission found that the proposed Merger is
likely to raise significant public interest concerns in relation to the effect on
employment and the promotion of a greater spread of ownership, in particular to
increase the levels of ownership by Historically Disadvantaged Persons (HDP) and

workers in firms in the market.

2.4. The Commission found that the merging parties, particularly the Acquiring Firm, is
unable to offer absolute certainty about the effect of the proposed merger on
employees. In particular, the Target Firm raised a similar concern indicating that
the Acquiring Firm seems to be non-committal about the effect on the employees
of the Target Firm outside of the United Kingdom in general, and in South Africa,

in particular.

2.5. The Commission further interrogated the extent to which the proposed transaction
may lead to change in ownership and control structure at G4S subsidiaries in
South Africa, particularly the effect on current Broad-Based Black Economic

Empowerment (B-BBEE) ownership.
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2.6.

The Acquiring Firm submitted that the Merger is taking place at a global level with
no material changes taking place in South Africa in respect of the ownership and/or
control structure. The Commission considered the B-BBEE verification certificates
of the Target Firm’s entities in South Africa and found that certain of them are
expiring soon. The Commission was concerned that given the Acquiring Firm does
not have business track record in South Africa, it may not continue with the B-
BBEE empowerment initiatives at the Target Firms’ entities in South Africa, post-
merger. Therefore, the Commission required the Acquiring Firm to maintain the B-

BBEE ownership levels at the Target Firm’s entities in South Africa, post-merger.

3. EMPLOYMENT CONDITION

3.1.

3.2.

The Merged Entity shall not retrench any employee of the Target Firm in South

Africa as a result of the Merger, during the Moratorium Period.

Retrenchments do not include (i) voluntary retrenchment and/or voluntary
separation arrangements; (i) voluntary early retirement packages; (iii)
unreasonable refusals to be redeployed in accordance with the provisions of the
Labour Relations Act; (iv) resignations or retirements in the ordinary course of
business; (v) retrenchments lawfully effected for operational requirements
unrelated to the transaction; and (vi) terminations in the ordinary course of
business, including but not limited to, dismissals as a result of misconduct or poor

performance.
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OWNERSHIP CONDITION

41.

Save as a result of circumstances that pre-dated the Merger and are unrelated to
the Merger, the Merged Entity shall maintain the B-BBEE ownership levels of the

entities of the Target Firm in South Africa as at the Implementation Date.

MONITORING OF COMPLIANCE WITH THE CONDITIONS

5.1.

5.2.

5.3.

5.4.

5.5.

The Acquiring Firm shall circulate a copy of the Conditions to all employees / and
or their respective representatives (being those trade unions and employee
representatives who were notified of the Merger) within five (5) Days of the

Approval Date.

As proof of compliance thereof, the Acquiring Firm shall within five (5) Days of
circulating the Conditions, provide the Commission with an affidavit by a senior
official of the Acquiring Firm attesting to the circulation of the Conditions and attach

a copy of the notice sent.

The Acquiring Firm shall inform the Commission of the Implementation Date within

5 (five) Days of its occurrence.

The Merged Entity shall submit an affidavit confirming compliance with the
Conditions, on each anniversary of the Implementation Date, for a period of 3 years
in the case of clause 3 of the Conditions, and for a period of 5 years in the case of
clause 4 of the Conditions. This affidavit must be deposed to by a senior official of

the Merged Entity.

The Commission may, for the duration of the Conditions, request additional

information on compliance with these Conditions.
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5.6.

5.7.

Any person who believes or has reason to believe that the Merging Parties have

acted in breach of these Conditions, may approach the Commission.

In the event that the Commission receives a complaint regarding noncompliance
by the Merged Entity with these Conditions, or otherwise determines that there has
been an apparent breach by the Merged Entity, the matter shall be dealt with in

terms of Rule 39 of the Commission Rules.

6. DURATION

6.1.

6.2.

The Employment Condition in Clause 3 above shall apply for a period of 3 years
following Implementation Date of the proposed Merger.

The Ownership Condition in Clause 4 above shall apply for as long as the Acquiring

Firm exercises control of the Target Firm.

7. VARIATION OF THE CONDITION

7.1.

The Merging Parties may at any time, on good cause shown, apply to the
Commission for the Conditions to be waived, relaxed, modified and/or substituted.
Should a dispute arise in relation to the variation of the Conditions, the Merging
Parties shall apply to the Tribunal, on good cause shown, for the Conditions to be

waived, relaxed, modified and/or substituted.
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8. GENERAL

8.1.  All correspondence in relation to these Conditions must be submitted to the
e-mail address: mergerconditions@compcom.co.za and

following
ministry@thedtic.gov.za.

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at

Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 974 1 October 2021
COMPETITION COMMISSION

NOTIFICATION OF CLOSED CONDITIONAL MERGER APPROVALS

1 OCTOBER 2020 — 31 MARCH 2021

1. CASE NO. 2018JUL0058: IAPEF2 Education Holdings Limited and RZT Zeply 4472
(Pty) Ltd

In the matter between IJAPEF2 Education Holdings Limited and RZT Zeply 4472 (Pty) Ltd,
the Commission assessed the merger and concluded that it was unlikely to raise competition
concerns. The transaction was structured in two tranches. In the First Tranche the acquiring
firm intended to acquire a majority stake in the target firm. This is the leg of the transaction
that triggered notification of the merger. In the Second Tranche, the acquiring firm intended to
increase its majority stake in the target firm. However, it was unclear when the second
transaction was likely to take place. Therefore, the Commission made a recommendation to
the Tribunal for the inclusion, as a condition to the merger, a requirement that the merging
parties notify the second transaction with the Commission when it occurs. At the time, the
Commission was of the view that the implementation of the Second Tranche, and subsequent
change from joint to sole control, would require proper evaluation should it occur more than

24 months after the implementation of the first tranche, i.e., the abovementioned merger.

This, the Commission asserted, was because of inter alia the potential for changing market
conditions. Further, the merging parties agreed that if they acquired control over any
competitor of RZT, with a market share in excess of 10%, and that acquisition falls below the
prevailing merger filing thresholds at the time, the merging parties would, in writing inform the

Commission thereof.

On 25 August 2020, the merging parties submitted a notarised affidavit confirming that the
Second Tranche was implemented on 30 July 2020. This practically meant that the merged
entity would no longer be required to notify the Second Tranche as a merger (provided it met
the merger notification thresholds at the time), as it has implemented the Second Tranche on
or before 23 October2020.
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Further, the merging parties confirmed that there had been no acquisitions since 23 October
2018, where the merged entity acquired control over any competitor of RZT, with a market

share in excess of 10%, regardless of the size of the merger.

Considering the above, the Commission was of the view that the merged entity had duly
complied with its obligations as set out in the Conditions and as such, the Conditions were no

longer applicable.

2. CASE NO. 2017SEP0003: Sylvania Metals (Pty) Ltd and Phoenix Platinum Mining
(Pty) Ltd

In the matter between Sylvania Metals (Pty) Ltd and Phoenix Platinum Mining (Pty) Ltd,
the Conditions precluded the Merged Entity from retrenching any employees, save for the five
(5) employees that were identified (Affected Employees), for a period of 2 (two) years. On 07
November 2017, the merging parties made the first submission in compliance with the
Conditions, indicating that the merger was implemented on 06 November 2017.

On 14 November 2017, the merging parties submitted a compliance affidavit, accompanied
by notices sent to employees. According to the notices, the employees were notified of the
merger on 07 November 2017. The merging parties submitted the first compliance report on
13 October 2018 confirming that Sylvania Metals had not retrenched any employees. The
second compliance report was submitted on 01 November 2019 also confirming that Sylvania
Metals had not retrenched any employees. The Commission noted that there were no
complaints in relation to the Conditions. Considering the above, the Commission terminated

the Conditions as the merged entity has duly complied with its obligations.

3. CASE NO. 2018SEP0037: Tourvest Financial Services (Pty) Ltd and Travelex Africa
Foreign Exchange (Pty) Ltd

In the matter between Tourvest Financial Services (Pty) Ltd and Travelex Africa Foreign
Exchange (Pty) Ltd. The Conditions were as follows:

e Save for the 14 Affected Employees, the Merged Entity shall not retrench any other
employees as a result of the merger for a period of two years from the Implementation
Date.

¢ In the event that any retrenchments of Affected Employees include Unskilled Affected

Employees, the Merged Entity shall provide each Affected Unskilled Employee with
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the allowance of R20 000 for purposes of training, or reskilling, or for seed capital to
establish a small business venture (Allowance).

e Further, the Allowance shall be applied in accordance with the principles and
conditions set out in the Conditions. The Allowance Period would be forfeited after a

period of 1 (one) year from the date of retrenchment.

On 21 January 2019, the merging parties submitted that the date of implementation was 15
January 2019 as per clause 4.1 of the Conditions. The merging parties also submitted their
circulation affidavit in terms of clause 4.4 of the Conditions. On 15 January 2020, the merging

parties submitted its first compliance report to the Commission.

It is apparent from the first compliance report that Tourvest had retrenched ten employees as
a result of the merger. This means that Tourvest did not retrench 4 (four) employees who were

initially identified for retrenchment when the merger was approved.

In accordance with the Conditions, Tourvest made available, to each employee who was
retrenched as a result of the merger and whose qualifications were a Grade 12 / matric or
less, an allowance of R20 000 for the purposes of training, or reskilling, or for seed capital to
establish a small business venture. In total, three retrenched employees were eligible for the
Allowance. One employee made a successful application for the Allowance. The remaining
two employees were made aware of their qualification for the Allowance and were afforded an
opportunity until the end of the Allowance Period (as defined in the Conditions), to make an

application. This period has now lapsed, without any applications being made.

On 25 January 2021, the merged entity submitted its final affidavit and compliance report, in
accordance with the Conditions. In the second compliance report, the merged entity confirmed
that no further employees have been retrenched as a result of the merger, since the first

compliance report submitted to the Commission in January 2020.
The Commission further noted that there were no complaints in relation to these Conditions.

Considering the above, the Commission terminated the Conditions given the merged entity

has duly complied with its obligations.
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4. CASE NO. 20080CT4025: DCD Dorbyl (Pty) Ltd and Globe Engineering Works (Pty)
Ltd

The Competition Tribunal approved the merger between DCD Dorbyl (Pty) Ltd and Globe
Engineering Works (Pty) Ltd on 19 March 2009 subject to conditions. The conditions
included a moratorium on retrenchments within the merged entity for a year after the approval
date. The Conditions also specified that should the merged entity wish to enter into a long-
term lease for the A-Berth area at the Port of Cape Town (“the Property”), it shall notify the
Commission and the Transnet National Ports Authority (“TNPA”) in writing within 30 days of
entering into the lease. The lease would be for no more than 50% of the Property, so that: a)
TNPA is able to lease all or portions of the remainder of the Property (the Remainder) to third
parties (including the merged entity) on a “common user” basis, subject to TNPA’s standard
pricing and terms and conditions, and b) the Remainder shall have reasonable access to the
quay. The conditions related to the lease were applicable for a period of five (5) years following

the merger.

The merged entity reported that it did not retrench any employees during the one-year
moratorium period. On 05 March 2014, the Commission received a complaint from Southey
Holdings (Pty) Limited t/a Dormac Offshore Engineering (Dormac). Dormac alleged that it
made enquiries with FerroMarine Cape (Pty) Ltd (FMC) to book the remaining 50% of the
Property that was not to be controlled by DCD Dorbyl, for the period June to September 2014.
FMC advised Dormac that as of 20 March 2014, DCD Dorbyl will step into the position of FMC
in terms of its rights to use the quayside of the Property to generate turnover against the FMC
obligation to TNPA. Therefore, in this respect DCD Dorbyl will hold 100% of the Property and
any third party would have to apply to DCD Dorbyl to have access to any portion of the
Property. Dormac alleged that DCD Dorbyl and FMC had breached the merger conditions by

leasing more than 50% of the Property within the 5-year period.

On 04 April 2014, DCD Dorbyl, in response to the allegations, confirmed that in its
interpretation of the merger conditions, the Tribunal order does not govern the conclusion by
DCD Dorbyl of a long-term lease for the whole or some portion of the Property if such lease
agreement is concluded five years after the Tribunal order. DCD Dorbyl stated that

“reasonable access” to the remainder of the Property was not defined by the Tribunal.

In May 2014, Dormac applied for interim relief before the Tribunal in relation to the merged

entity’s alleged breach of the merger conditions. Dormac also brought a complaint to the
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Commission regarding the merged entity’s conduct. This complaint as well as the interim relief
application was later withdrawn as the merged entity and the complainant reached a

settlement.

Considering the above, the Commission terminated the Conditions as they are no longer

applicable and have lapsed.

5. CASE NO. 2017AUG0029: Deneb Investments Limited and New Just Fun Group (Pty)
Ltd

In the matter between Deneb Investments Limited and New Just Fun Group (Pty) Ltd, the
merger was approved by the Tribunal with various public interest conditions. In the main, the
conditions related to a moratorium on retrenchments related to 28 Affected Employees, for a

period of 3 years.

The Merged Entity submitted its first compliance report on 13 December 2018. It is apparent
from the first compliance report and supporting proof that two of the Affected Employees were

no longer employed by the Merged Entity for reasons unrelated to the merger.

The second compliance report was submitted on 13 December 2019 recording that four of the

Affected Employees were no longer employed by the Merged Entity or the Subcontractor.

Therefore, by the end of the second anniversary, 5 (five) Affected Employees were no longer
in the employ of the Merged Entity. The remaining Affected Employees were still employed by
either the Merged Entity or its subsidiary.

The third and final report was submitted on 13 December 2020 recording that nothing changed
since the first compliance report in 2018. Save for the 5 (five) employees, all the Affected

Employees were still employed by the Merged Entity.

The Commission further notes that there were no complaints in relation to these Conditions.
Considering the above, the Commission is of the view that the merged entity has duly complied
with its obligations as set out in the Conditions and as such, the Conditions are no longer

applicable.
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6. CASE NO.2017JUL0026: Vitas South Africa (Pty) Ltd and Certain Assets of a Group
of Companies and Subsidiaries within the Profert Holdings (Pty) Ltd

In the matter between Vitas South Africa (Pty) Ltd and Certain Assets of a Group of
Companies and Subsidiaries within the Profert Holdings (Pty) Ltd, the Commission
implemented a divestiture condition requiring Vitas to ensure that it concludes a B-BBEE
transaction within a period of 5 years from the implementation date. The employment condition
required the merged entity not to retrench any employees as a result of the merger, save for

2 executives who had entered into voluntary separation packages.

From a monitoring viewpoint, the merging parties were required to inform the Commission in

writing of the Implementation Date within 5 days of its occurrence.

The Commission notes that since the merger was approved, the merging parties had not
notified the Commission about the implementation date to trigger the reporting obligations.
The Commission found that the merger has been abandoned and the merging parties did not

intend to implement it.

As a result, the Commission requested the merged entity to file a notice of abandonment
(Form CCB6). To this end, the merging parties submitted the Form CC 6 Notice of Abandoned
Merger on 20 April 2018 to formally withdraw the merger.

7. CASE NO. 2018AUG0050: Leroma Investments (Pty) Ltd and The Caltex
Mpumalanga South Business of Royal Energy (Pty) Ltd

In the matter between Leroma Investments (Pty) Ltd and The Caltex Mpumalanga South
Business of Royal Energy (Pty) Ltd, the Conditions required the merged entity to reduce
the duration of a restraint of trade between the merging parties from 10 (ten) years to 5 (five)

years or as soon as the Acquiring Group has paid back its loan, whichever period is shortest.

The merged entity submitted that shortly after the merger was approved, the merged entity
informed the Commission that the parties were seeking to renegotiate certain of the
contractual terms. However, the merging parties were unable to reach consensus on the

contractual terms and the transaction was ultimately abandoned.
As a result, the Commission requested the merged entity to file a notice of abandonment

(Form CC&6). To this end, the merging parties submitted Form CC 6 Notice of Abandoned
Merger on 01 March 2021 to formally withdraw the merger.
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In light of the above, the Conditions are no longer applicable because the merging parties

decided not to implement the merger and therefore the Conditions had become redundant.

8. CASE NO.2019MAR0040: New HoldCo (Pty) Ltd and Edgars Consolidated Stores
Limited

In the matter between New HoldCo (Pty) Ltd and Edgars Consolidated Stores Limited,
the merger entailed a new company, registered as K2019216440 (South Africa) Limited,
purchasing the entire issued shares of Edgars Consolidated Stores Limited (ECSL). The
Edcon Group (ECSL, Edcon Limited and all their subsidiaries) was in financial distress and at
risk of being forced into business rescue or insolvency proceedings. The merger was intended
to achieve a restructuring and recapitalisation of the debt and equity structure of Edcon
Limited.

The conditions of the merger included commitments to increase local procurement, improve

BEE participation and ensuring that there are no job losses as a result of the merger.

Subsequently, the Edcon Board resolved to place the company in Business Rescue.

On 3 August 2020, the Foschini Retail Group Proprietary Limited filed a merger in terms of
which it sought to acquire Edcon’s Jet Business as a going concern, comprising certain
identified assets and liabilities. On 7 August 2020, Retailability Proprietary Limited too filed a
merger in terms of which it sought to acquire the Edgars Business, controlled by Edcon. On 4
September 2020, the Tribunal approved the Retailability/Edgars Business merger subject to
a moratorium of job losses for a period of three (3) years from the merger implementation
date. On 23 September 2020, the Tribunal approved the Foschini/Jet Business merger subject

to employment and local procurement conditions, amongst others.

In light of the above, the Conditions in New Holdco/Edgars merger are no longer applicable
because the merging parties in the New Holdco/Edgars merger subsequently sold the
business to 2 (two) separate legal entities, i.e., the Retailability Group and the Foschini Group.
It therefore follows from the above that the New Holdco/Edgars conditions cannot be

enforceable, and the Commission accordingly terminated the Condition.

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 1 OKTOBER 2021 No. 45250

167

9. CASE NO. 2017SEP0007: Gutsche Family Investment (Pty) Ltd and Fairfields
(Pty) Ltd

In the matter between Gutsche Family Investment (Pty) Ltd and Fairfields (Pty) Ltd, the
Tribunal approved the merger subject to various conditions. The first Condition pertained to
the exercise of what is term the “first option”, which would result in GFI obtaining unfettered
sole control of Fairfield. According to the Conditions, should the first option be exercised within
a period of 2 (two) years from the approval date, GFI should notify the Commission within 10
(ten) business days of exercising the first option by way of affidavit. However, should the first
option be exercised after a period of 2 (two) years, GFI shall notify the first option in the form

of a new merger filing as prescribed by the Competition Act No. 89 of 1998.

The second Condition required the merging parties to submit signed amended documents,
including the amended Memorandum of Incorporation and Shareholders Agreement of
Fairfield, reflecting that the exercise of the first option would grant GFI unfettered sole control
over Fairfield. The merging parties were required to submit the amended documents within 10

(ten) days of the approval date.

The third Condition precluded the Merged Entity from retrenching any employees at the

merged entity for a period of 2 (two) years.

In respect of the first Condition, the Commission notes that GFIl was required to exercise the
first option by 25 November 2019, which falls within two years as required by the Conditions.
GFI submitted an affidavit indicating that the Fairfield Trust elected to exercise the first call
option as a component of the first option, effective from 31 August 2019. According to GFl,
although this was earlier than originally contemplated in the agreement, it was permissible and
the early exercise was compliant with the Conditions, which contemplated that the first option

be exercised withing 2 (two) years of the approval date.

In respect of the second Condition, on 31 January 2018, the merging parties submitted a copy
of an amended Sale of Shares and Option Agreement as well as a copy of an addendum to
the Shareholders Agreement. The Commission notes that the addendum to the Shareholders

Agreement granted GFI unfettered sole control of Fairfield.

In respect of the third Condition, the merging parties submitted affidavits accompanied by
email copies, on 12 February 2018, attesting to the circulation of the merger approval and

Conditions on 26 January 2018 to the employees and the applicable trade union.
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On 07 March 2018, the merging parties submitted that the implementation date was 05 March
2018, therefore requiring that an affidavit on each anniversary of the implementation date be

submitted for a period of 2 (two) years.

The first compliance report was submitted on 29 January 2019, confirming that the merging
parties had not retrenched any employees. The merging parties submitted their second
compliance affidavit on 30 March 2020 confirming that they had not retrenched any employees

for the duration of the Conditions.

The Commission is not aware of any retrenchment complaint in relation to these Conditions.
Considering the above, the Commission terminated the Conditions as the merged entity has

duly complied with its obligations as set out in the Conditions.

10. CASE NO. 2017MARO0010: Maersk line al/s (Maersk line) and Hamburg
Siuidamerikanische Dampfschiffahrts-Gesellschaft KG (HSDG)

In the merger between Maersk line a/s (Maersk line) and Hamburg Siidamerikanische
Dampfschiffahrts-Gesellschaft KG (HSDG), the Tribunal approved the merger subject to
various conditions in order to address possible coordinated effects that could arise as a result
of the merger. The Conditions required that Maersk Line ensure that HSDG withdraws from a

vessel sharing agreement.

Furthermore, the Merging Parties were also required that they will not, within 3 (three) years
from the Implementation Date, become members of any vessel sharing agreement on VSA

on the East Coast of South America trade route.

On 04 December 2017, the merging parties made a submission to the Commission indicating

that the merger was implemented on 30 November 2017.

Pertaining to the notice of withdrawal, on 07 December 2017, the merging parties submitted
copies of withdrawal notices from various vessel sharing agreements. Thus, the Conditions
effectively lapsed on 30 November 2020. Considering the above, no reporting obligations
remain, and the Commission is of the view that the merged entity has duly complied with its

obligations as set out in the Conditions.
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11. CASE NO. 20160CT0554: New GX Capital Holdings (Pty) Ltd and Dartcom SA
(Pty) Ltd

In the matter between New GX Capital Holdings (Pty) Ltd and Dartcom SA (Pty) Ltd, the
Conditions required that Dartcom continue to supply various products to its customers on
similar terms and conditions as before the merger for a period of three (3) years from

Implementation Date of the Merger.

On 13 February 2017, the merging parties submitted an affidavit confirming compliance with
the requirement that Dartcom circulate a copy of the Conditions to all affected customers of
the various products. The merging parties further confirmed that the Merger was implemented
on 4 April 2017.

It should be noted that the Conditions imposed in this matter were largely self-monitoring in
that the customers were expected to report to the Commission the instances where there is
non-compliance with the Conditions. Furthermore, there was no monitoring provision requiring
the merging parties to report on annual basis to the Commission about progress made in

implementing the Conditions.

Considering the above, the Conditions lapsed on 04 April 2020. Furthermore, the Commission
has not received any complaints from the customers of the merging parties citing non-
compliance. Therefore, the Commission is of the view that that the merging parties have fully

complied with the conditions.

12. CASE NO. 2017JUN0058: Lambda Corporation and CR Bard Incorporated

In the matter between Lambda Corporation and CR Bard Incorporated, the Conditions
precluded the Merged Entity from retrenching any employees at the merged entity for a period
of 3 (three) years. The merging parties submitted the first compliance report on 06 December
2018 confirming that the merged entity had not retrenched any employees. The second
compliance report was submitted on 13 December 2019 also confirming that the merged entity
had not retrenched any employees. The third and final report was submitted on 09 December
2020, confirming that the merged entity did not retrench any employees for the period of the

Conditions.
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The Commission is not aware of any retrenchment complaint in relation to these Conditions.
Considering the above, the Commission is of the view that the merged entity has duly complied

with its obligations as set out in the Conditions.
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NO. 975

DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

1 October 2021

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

SIEMENS HEALTHINEERS AG

AND

VARIAN MEDICAL SYSTEMS, INC.

CASE NUMBER: 2020NOV0008

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for the
Conduct of Proceedings in the Competition Commission’, that it has approved the transaction

involving the above-mentioned firms subject to conditions as set out below:

1. On 04 November 2020, the Competition Commission (Commission) received notice of an
intermediate merger whereby Siemens Healthineers AG (SHS) intends to acquire Varian

Medical Systems, Inc. (Varian). Post-merger, SHS will acquire indirect sole control of Varian.

2. The primary acquiring firm is SHS, which is listed on the Frankfurt Stock Exchange. SHS is
controlled by Siemens AG (Siemens), which owns directly and indirectly approximately 79%
of the issued share capital of SHS. As such, SHS forms part of the Siemens AG group of
companies (Siemens Group). The remaining approximately 21% of the issued share capital
of SHS is widely held and publicly traded on the Frankfurt Stock Exchange as free float.

3. SHS is a global provider of healthcare solutions and services, active in over 70 countries
worldwide. Its business is divided into three business segments, namely: imaging, laboratory

diagnostics, and advanced therapies. Imaging provides imaging products and services,
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including equipment such as magnetic resonance imaging, X-ray systems, nuclear imaging,
and ultrasound. Laboratory Diagnostics comprises in-vitro diagnostic products and services.
Advanced Therapies consists of integrated products, solutions, and services that facilitate
image-guided minimally invasive treatments, in areas such as cardiology, interventional

radiology, surgery, and radiation oncology.

4. The primary target firm is Varian, a firm listed on the New York Stock Exchange. Varian’s
issued share capital is widely held by public shareholders and, as such, no firm solely or
jointly control Varian. Varian controls a number of firms globally. The only firm controlled
by Varian in South Africa is Varian Medical Systems Africa Proprietary Limited (VMSA).

5. Varian is a global manufacturer of medical devices and software solutions for treating cancer
with radiotherapy and other advanced treatments. VMSA provides interventional oncology

solutions; radiation therapy solutions; and oncology software solutions in South Africa.

6. The Commission considered the activities of the merging parties and found that the proposed
transaction does not result in any product overlap. The Commission notes that SHS
manufactures and supplies imaging equipment, which is primarily used to diagnose a wide
variety of medical conditions, but which is also used to plan for the treatment of cancer
provided through radiation therapy or interventional oncology. Varian, the Target Firm,
manufactures and supplies oncology treatment solutions, but not imaging equipment. Varian’s
activities can be grouped into three categories: (i) interventional oncology solutions; (ii)
radiation therapy solutions; and (iii) oncology software. SHS does not offer interventional

oncology solutions, radiation therapy solutions or oncology software.

7. The Commission however notes that the activities of the merging parties are complementary
in nature. The Commission thus assessed whether the proposed transaction is likely to result
in anticompetitive portfolio effects through the bundling of SHS’s medical imaging equipment

and Varian’s oncology treatment solutions.
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8.

10.

11.

The Commission found that the market in which Varian operates is a bidding market.
Consequently, market shares fluctuate from one year to another and are not in themselves
indicative of market power. For example, with respect to radiation therapy equipment, Varian’s
share fluctuated between 10% in 2018 and 93% in 2019, and with respect to oncology

software, Varian’s share fluctuated between 14% in 2018 and 30% in 2019, in South Africa.

The Commission therefore assessed other features of the market to determine the likelihood
of anticompetitive portfolio effects. In this regard, the Commission notes that SHS’s imaging
equipment is very seldom purchased together with Varian’s radiation therapy equipment by
the same customer. Therefore, there are insufficient opportunities to tie or bundle such that a
foreclosure strategy will be effective. In addition, the CT, MRI and PET/CT equipment provided
by the Acquiring Firm are very seldom purchased together with radiation therapy equipment
provided by the target firm in a single tender. SHS’s best estimate is that globally less than
1% of its CT and MRI equipment scanners are procured with radiation therapy equipment in
a single tender. Further, the relevant medical imaging equipment and radiation therapy
equipment have different product life cycles, making a strategy of bundling or tying

unsustainable.

Lastly, the Commission notes that there are several alternative manufacturers of imaging
equipment that will continue to constrain the merged entity post-merger including, inter alia,
GE; Canon, Philips, United Imaging, Neusoft and Shimadzu. Other providers of interventional
oncology solutions include Merit Medical Systems, BTG and Others. In the market for radiation
therapy equipment, Varian faces competition from Elekta, Accuray and Viewray. In the market
for oncology software, Varian faces competition from Elekta, RaySearch, Philips, Accuray and

Brainlab.

Notwithstanding the above, the Commission contacted customers of Varian, such as Icon
Radiation Therapy and the KZN Department of Health. Both Icon Radiotherapy and the KZN
Department of Health confirmed that no products from SHS, Varian or any of their competitors
are purchased together. Hence, no concerns were raised regarding the proposed transaction.
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12.

13.

14.

15.

16.

For the above reasons, the Commission concludes that it is unlikely that the merged entity will

be able to implement a successful bundling/tying strategy post-merger.

Accordingly, the Commission concludes that the proposed merger is unlikely to result in a

substantial lessening or prevention of competition in the affected market/s.

Regarding employment, the merging parties submit that no integration plans impacting
employment in South Africa have been made at this stage. In light of this, the Commission
enquired with the merging parties to confirm in no uncertain terms that there will be no
retrenchments or job losses as a result of the proposed transaction. To this end, the merging
parties were not able to provide a definitive statement that the proposed transaction would not
result in any merger-related retrenchments in South Africa. However, SHS tendered
conditions to address any potential concerns in this regard. In summary, the merging parties
made an undertaking that they shall not retrench any employees in South Africa as a result of
the proposed transaction for a 2-year period. To this end, the Commission is satisfied that the
proposed employment condition will address any potential employment-related concerns that

may arise as a result of the proposed transaction.

The proposed transaction does not raise any other public interest concerns.

For the above reasons, the Commission approves the proposed transaction subject to

employment-related conditions as set out in Annexure A hereto.
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ANNEXURE A
SIEMENS HEALTHINEERS AG
AND
VARIAN MEDICAL SYSTEMS, INC.
CASE NUMBER: 2020NOV0008

CONDITIONS

DEFINITIONS

1. The following expressions shall bear the meanings assigned to them below and cognate

expressions bear corresponding meanings —

1.1.

1.2.

1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

“Acquiring Firm” means Siemens Healthineers AG;
“Act” means the Competition Act, No. 89 of 1998 (as amended);

“Approval Date” means the date referred to in the Commission’s merger

clearance certificate (Form CC15) in respect of the Merger;
“Commission” means the Competition Commission of South Africa;
“Conditions” means these conditions;

“Days” mean any calendar day other than a Saturday, a Sunday or an official

public holiday in South Africa;

“Implementation Date” means date occurring after the Approval Date, on which

the Merger is implemented by the Merging Parties;

“LRA” means the Labour Relations Act, No. 66 of 1995, as amended,;
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1.9.

1.10.

1.12.

1.13.

1.14.

1.15.

“Merger” means the acquisition of control by the Acquiring Firm over the Target

Firm, which constitutes an intermediate merger for the purposes of the Act;

“Merged Entity” means the entity that will result from the Merger between the

Merging Parties;

“Moratorium” means the period between the Approval Date and the
Implementation Date and, thereafter, a period of 2 years from the Implementation
Date;

“Merging Parties” mean the Acquiring Firm and Target Firm;
“South Africa” means the Republic of South Africa;
“Target Firm” means Varian Medical Systems, Inc.; and

“Tribunal” means the Competition Tribunal of South Africa.

2. RECORDAL

2.1.

2.2.

On 4 November 2020, the Merging Parties notified the Merger to the Commission.

The Commission found that the Merging Parties were not able to provide a
definitive statement that the Merger would not result in any Merger-related
retrenchments in South Africa. However, the Acquiring Firm tendered the

Conditions to address any potential concerns in this regard.

3. CONDITION TO THE APPROVAL OF THE MERGER: EMPLOYMENT

3.1.

3.2

The Merging Parties shall not retrench any employees in South Africa as a result

of the Merger, during the Moratorium period.

For the sake of clarity, retrenchments do not include (i) voluntary separation
arrangements; or (ii) voluntary early retirement packages, (iii) unreasonable
refusals to be redeployed in accordance with the provisions of the LRA;

(iv) resignations or retirements in the ordinary course of business;
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(v) retrenchments lawfully effected for operational requirements unrelated to the
Merger; (vi) terminations in the ordinary course of business, including but not

limited to, dismissals as a result of misconduct or poor performance.

4. MONITORING OF COMPLIANCE WITH THE CONDITION

4.1.

4.2.

43.

44.

4.5.

4.6.

4.7.

The Merging Parties shall circulate a copy of the Conditions to all their employees
in South Africa and their relevant trade unions or employee representatives within

5 (five) business days of the Approval Date.

As proof of compliance thereof, the Chief Financial Officer of the Acquiring Firm,
and Field Vice President, Middle East and Africa Operations of the Target Firm,
shall each within 10 (ten) business days of circulating the Conditions, submit
affidavits attesting to the circulation of the Conditions to their employees in South
Africa and provide a copy of the notice that was sent to the employees,

respectively.

The Merging Parties shall inform the Commission of the Implementation Date

within 5 (five) business days of it becoming effective.

The Merged Entity shall, on the first and second anniversary of the Implementation
Date submit a report confirming compliance with Conditions 14 and Error!

Reference source not found..

Each report submitted in terms of paragraph 4.4 shall be accompanied by an
affidavit of the Chief Financial Officer of the Acquiring Firm confirming the accuracy
of the information contained in the report and attesting to the compliance with the

Conditions.

The Commission may, for the duration of the Conditions, request additional

information on compliance with these Conditions.

Any employee of either of the Merging Parties who believes that the Merging
Parties have not complied with or have acted in breach of these Conditions may

approach the Commission.
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5. APPARENT BREACH

5.1. Any complaint received by the Commission alleging a breach of the Conditions
shall be dealt with in terms of Rule 39 of the Commission Rules read with Rule 37

of the Tribunal Rules.
6. VARIATION

6.1. The Merging Parties may at any time, on good cause shown, apply to the
Commission for the Conditions to be lifted, revised or amended. Should a dispute
arise in relation to the variation of the Conditions, the Merging Parties shall apply

to the Tribunal, on good cause shown, for the Conditions to be lifted, revised or

amended.
7. GENERAL
7.1. All correspondence in relation to these Conditions shall be sent to

mergerconditions@compcom.co.za.

Enquiries in this regard may be addressed to Manager: Mergers and Acquisitions Division at
Private Bag X23, Lynnwood Ridge, 0040. Telephone: (012) 394 3298
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GENERAL NoTICES ® ALGEMENE KENNISGEWINGS

DEPARTMENT OF AGRICULTURE, LAND REFORM AND RURAL DEVELOPMENT

NOTICE 581 OF 2021

VETERINARY AND PARA-VETERINARY PROFESSIONS
ACT, 1982 (ACT NO. 19 OF 1982)

REGULATIONS RELATING TO VETERINARY AND
PARA-VETERINARY PROFESSIONS: AMENDMENT

SCHEDULE
Definition
1.

In this Schedule "the Regulations" means the regulations published by Government Notice
No. R.2085 of 1 October 1982, as amended by the regulations published by Government
Notices Nos. R.1994 of 11 September 1987 (as corrected by Government Notice No.
R.2199 of 2 October 1987), R.397 of 4 March 1988, R.1067 of 17 May 1991, R.11 of 3
January 1992, R.976 of 27 March 1992, R1477 of 23 September 1994, R.47 of 20 January
1995, R.701 of 12 May 1995, R.1401 of 15 September 1995, R.561 of 1 April 1996, R.256
of 14 February 1997, R.257 of 14 February 1997, R.96 of 16 January 1998, R.501 of 1
April 1998, R.751 of 5 June 1998, R.374 of 26 March 1999, R.422 of 1 April 1999, R.618 of
23 June 2000, R.734 of 17 August 2001, R.324 of 22 March 2002 R.562 of 2 May 2003, R.
275 of 5 March 2004 (as amended by Government Notice No R.568 of 7 May 2004), R.343
of 15 April 2005, R.249 of 24 March 2006, R.322 of 20 April 2007,R.487 of 30 April 2008,
R. 655 of 12 June 2009 ,R 659 of 30 July 2010 and R 810 12 October 2012. 30 August
2014, R638, R305 25 April 2014, R389 15 May 2015, Notice 408 of 2016, 15 July 2016,
Notice 564 4 August 2017, Notice 642 19 October 2018, Notice 389 19 July 2019, Notice
662 20 November 2020

Substitution of Table 1 of the Regulations

2.
The following Table is hereby substituted for Table 1 of the Regulations.

TABLE 1
FEES PAYABLE

PURPOSE AMOUNT
1. Registration of -

a student *R 160.00
[R.22]

2.1 Registration of a natural person -
*R 2552.00 for the first registration and
*R 7929.00 for registration of a person whose

(a) to practice a veterinary profession

(b) to practice a veterinary specialist
profession

(c) to practice a para-veterinary
profession

2.2 Registration of a juristic person-

registration was previously terminated.

*R 2552.00 for the first registration and
*R 8167.00 for a person whose registration was
previously terminated.

*R 835.00 for the first registration and
*R3267.00 for the registration of a person whose
registration was previously terminated.

*R 2552.00
[R.23]
3. Maintenance of registration of-
a student *R 160.00
[R.24.1]
4. Maintenance of registration of-
(a) a person practising a veterinary *R 4536.00
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profession
(b) a person practising a para- *R 1388.00
veterinary profession
(c) a person practising as a pensioner *R 409.00
[R.24.2]

5. Alteration of-

(a) registration of a person practising a
veterinary profession *R 97.00

(b) speciality of a veterinary specialist *R 97.00

(c) registration of a person practising a
para-veterinary profession *R 97.00

[R.25]

6. Entry of-

particulars of a degree, diploma or
certificate in a register

[R.26]

*R 246.00

7.

7.1 Examination determined by the

Council for registration purposes as a

Veterinarian-

(a) Non-refundable application fee *R 517.00

(b) Examination Fee Including
Application Fee *R 34 238.00

7.2 Examination determined by the

Council for registration purposes as a

Para Veterinarian-

(a)Non-refundable application fee *R 517.00

(b)Examination Fee Including
Application Fee *R 17 090.00

[Section 20 (5) (d)]

8. Deferment (Continuing Professional *R1177.00
Development)
9. Routine inspections *R 4 778.00

* VAT included
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DEPARTMENT OF HEALTH
NOTICE 582 OF 2021

ERRATUM: IMPOSITION OF LEVIES ON MEDICAL SCHEMES
ISSUED IN TERMS OF SECTION 2 OF THE C OUNCIL FOR
MEDICAL
SCHEMES LEVIES ACT (ACT 58 OF 2000)

The Council for Medical Schemes (CMS) published Government Gazette 44530 on 4

May 2021 on the imposition of levies for medical schemes for the 2020/21 financial year.

Paragraph 3 in the gazette erroneously indicates that the membership as at 31
December 2020 applies. The correct date of membership to be used is 31 December
2019. Schemes have been billed using the correct membership date of 31 December

2019.
CMS apologises for any inconvenience caused in this regard.

By order of the Council for Medical Schemes.

Memela Makiwane
13/09/202115:02;05(UTC+02:00)
Signed by Memela Makiwane,

m.makiwane@medicalschemes.co.z
Dr M Makiwane

Chairperson: Council for Medical Schemes
13 September 2021
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INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA

NOTICE 583 OF 2021

1. The Independent Communications Authority of South Africa (“the Authority”) hereby
publishes the list of class licensees in the attached schedule in terms of section 16(5) of the
Electronic Communications Act, 2005 (Act No. 36 of 2005).

2. The applicable terms and conditions for all class licences are contained in “Regulations
regarding standard terms and conditions for class licences” published in Government
Gazette N0.44328 of 25 March 2021, as amended.

3. The attached list also contains the particulars of the registration certificates for unreserved
postal service issued in terms of section 20 of Postal Services Act, 1998 (Act No. 124 of
1998).

4. All class licences and unreserved postal service certificates are available at the Authority’s

library and copies of such licences and certificates are obtainable on the payment of the
prescribed fee.

\\ }wﬁ\

DR KEABETSWE MODIMOENG
CHAIRPERSON
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NON-GOVERNMENTAL ORGANIZATION

NOTICE 584 OF 2021

General Notice: SAMIC NPC

Increase in Meat Classification and Quality Indication Mark Inspection
fees

Background

The South African Meat Industry Company (SAMIC) was founded by the Red Meat Industry Forum in
1997 after the disbandment of the Meat Board, to perform independent and impartial 39 party
inspections in the Red Meat Industry.

SAMIC was assigned by the National Department of Agriculture, Land Reform and Rural Development
on 30 January 1998, to enforce the red meat classification regulations (No. R. 55 of 30 January 2015
in terms of the Agricultural Product Standards Act, 1990). This involves performing Meat Classification
inspections/audits at abattoirs. The main purpose of the Red Meat Classification System is to ensure
an even playing field. SAMIC also performs audits/inspections for Quality Indication Marks registered
under the Agricultural Product Standards Act, 1990.

Proposed increase in fees
SAMIC currently conducts ten inspections per participating abattoir per annum, at the following tariffs —

High Throughput Abattoirs R5 021.45/month (excl. VAT)
Proposed increase from 1 January 2022 to: R5 197.00/month (excl.
VAT)
Low Throughput Abattoirs R3 195.88/month (excl. VAT)

Proposed increase to: R3 308.00/month (excl. VAT)

(Abattoirs that slaughter more than 20 units per day are categorized in the high throughput category,
and abattoirs that slaughter less than 20 units a day are categorized in the low throughput category)

In the case of Quality Indications Marks (e.g. “Natural”, “Free range", "Wagyu”, etc.), for the
audits/inspections in terms of the meat classification regulations the following fees are applicable and
proposed—

e Farms - 10% of farms involved per annum
R1 312.38/audit (excl. VAT) Proposed increase from 1/1/2022 to: R1 358.00/audit
(excl. VAT)

e Feedlots - 2 x per annum
R3 217.84/audit (excl. VAT) Proposed increase from 1/1/2022 to: R3 331.00/audit (excl.
VAT)

e Abattoirs - 2 x per annum
R2 548.55/audit (excl. VAT) Proposed increase from 1/1/2022 to: R2 638.00/audit (excl.
VAT)

e Deboning Plants - 2 x per annum
R2 548.55/audit (excl. VAT) Proposed increase from 1/1/2022 to: R2 638.00/audit (excl.

VAT)

e Trade/Franchise/Wholesale - 2x per annum
R624.04/audit (excl. VAT) Proposed increase from 1/1/2022 to: R646.00/audit (excl.
VAT)

e  Woolworths Farm Audits - 10% of total farms involved per annum
R4313.47/audit (excl. VAT) No proposed increase

Consultation process

SAMIC’s proposed budget (including the proposed increase) was presented to the Red Meat Industry
Forum* during the SAMIC AGM on 18 August 2021, where it was approved for the next financial year
(1 January 2022 until 31 December 2022). SAMIC, as a non-profit company (NPC), compiles its budget
based on the actual historical costs of visits and audits.
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*The Red Meat Industry Forum consists of the following representative organisations —
Red Meat Producers Organization for cattle

Red Meat Producers Organization for small stock
South African Pork Producers Organization

National Emergent Red Meat Producers Organisation
South African Meat Processors Association

South African National Consumer Union

National Federation of Meat Traders

Skin, Hide and Leather Council

Federation of Meat Traders Union

South African Federation of Livestock Auctioneers
Association for Meat Importers and Exporters

Red Meat Abattoir Association

South African Feedlot Association

Interested parties wishing to obtain further particulars or wishing to comment can do so by contacting:

SAMIC NPC

Mr Rudi vd Westhuizen
E-mail: rudivdw@samic.co.za
Fax: 012 361 9837

Comments, in writing, must be provided to Mr R vd Westhuizen within 30 days of the publication hereof.
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NOTICE 585 OF 2021

STANDARDS ACT, 2008
STANDARDS MATTERS

In terms of the Standards Act, 2008 (Act No. 8 of 2008), the Board of the South African Bureau of Standards has acted in
regard to standards in the manner set out in the Schedules to this notice.

SECTION A: DRAFTS FOR COMMENTS

The following draft standards are hereby issued for public comments in compliance with the norm for the development of
the South African National Standards in terms of section 23(2)(a) (ii) of the Standards Act.

Draft Standard No. Title, scope and purport Closing
and edition ’ Date
SATS 62257-12-1 Recommendations for renewable energy and hybrid systems for rural | 2021-11-18
Ed 1 electrification — Part 12-1: Laboratory evaluation of lamps and lighting
appliances for off-grid electricity systems. Establishes the framework for
creating a product specification for lamps and lighting appliances to serve as
the basis for evaluating quality for a particular context.
SANS 8528-7 Reciprocating internal combustion engine driven alternating current | 2021-11-18
Ed 2 generating sets — Part 7: Technical declarations for specification and design.
Specifies the requirements and parameters for the specification and design of
a reciprocating internal combustion (RIC) engine driven generating set, with
reference to the definitions given in ISO 8528-1 to ISO 8528-6.

SANS 10753 Coal preparation plant — Assessment of the liability to breakdown in water of | 2021-11-16
Ed2 materials associated with coal seams. Specifies a method for assessing the
liability of materials associated with coal seams to breakdown on agitation
with water.
SANS 737 Coal — Determination of plastic properties — Constant-torque Gieseler | 2021-11-16
Ed2 plastometer method. Specifies a method for obtaining a relative measure of

the plastic behaviour of coal when heated under prescribed conditions.
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A.1: AMENDMENT OF EXISTING STANDARDS

The following draft amendments are hereby issued for public comments in compliance with the norm for the development

of the South African National Standards in terms of section 23(2)(a) (ii) of the Standards Act.

DragtnSdtzI&(iit?(l)‘g No. Title Scope of amendment C]l;):::g
SANS 3001-CO3-2 Civil engineering test methods — | Amended to update the clause on | 2021-11-11
Ed 1.1 Part CO3-2: Concrete durability | procedure, the clause on calculations,
index testing - Oxygen | the annex on oxygen permeability index
permeability test calculation, and the bibliography.
SANS 3001-NG5 Civil engineering test methods — | Amended to update the introduction and | 2021-11-11
Ed 1.1 Part NG5: Determination of in situ | the clause on methods of test.
density using a nuclear density
gauge
SANS 541 Precast concrete paving slabs Amended to delete the annex on notes to | 2021-11-11
Ed 3.2 purchasers.
SANS 92 Bituminous roofing felt Amended to delete appendix on notes to | 2021-11-01
Ed 5.2 purchasers.
SANS 4001-BT3 Civil engineering specifications — | Amended to remove notes to | 2021-11-18
Ed 1.1 Part BT3: Anionic bitumen road purchasers.
emulsion
SANS 1887-1 Tissue paper — Part 1: General Amended to update referenced | 2021-11-16
Ed 1.3 requirements standards.
SANS 1887-2 Tissue paper — Part 2: Toilet paper | Amended to update sampling and | 2021-11-16
Ed 1.4 compliance and to delete the annex on
notes to purchasers. .
SANS 1887-3 Tissue paper — Part 3: Facial Amended to update sampling and | 2021-11-16
Ed 1.2 tissues compliance and to delete the annex on
notes to purchasers.
SANS 1887-4 Tissue paper — Part 4: Paper Amended to update sampling and | 2021-11-16
Ed1.2 towels compliance and to delete the annex on
notes to purchasers.
SANS 1887-5 Tissue paper — Part 5: Disposable | Amended to update sampling and | 2021-11-16
Ed1.2 wiping paper (in rolls) compliance and to delete the annex on
notes to purchasers.
SANS 1887-6 Tissue paper — Part 6: Paper Amended to update sampling and
Ed 1.2 dressing (medical) towels compliance and to delete the annex on
notes to purchasers.
SANS 1887-7 Tissue paper — Part 7: Paper Amended to update sampling and | 2021-11-16
Ed 1.3 serviettes compliance and to delete the annex on
notes to purchasers.
SANS 1887-8 Tissue paper — Part 8: Paper-towel | Amended to update sampling and | 2021-11-16
Ed 1.2 rolls for centre-feed dispensing compliance and to delete the annex on
devices notes to purchasers.
SANS 1887-9 Tissue paper — Part 9: Wrappers Amended to update sampling and | 2021-11-16
Ed 1.1 for citrus and deciduous fruit compliance and to delete the annex on
notes to purchasers.
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SCHEDULE A.2: WITHDRAWAL OF THE SOUTH AFRICAN NATIONAL STANDARDS

In terms of section 24(1)(C) of the Standards Act, the following published standards are issued for comments with regard to
the intention by the South African Bureau of Standards to withdraw them.

Draft Standard No.

and edition Title

Reason for withdrawal Closing Date

SECTION B: ISSUING OF THE SOUTH AFRICAN NATIONAL STANDARDS
SCHEDULE B.1: NEW STANDARDS

The following standards have been issued in terms of section 24(1)(a) of the Standards Act.

Standard No. .
and year Title, scope and purport
SANS 20148:2021 Uniform provisions concerning the approval of light-signalling devices (lamps) for power-
Ed 1 driven vehicles and their trailers. Applies to the following lamps: rear-registration plate

illuminating lamps, direction indicator lamps, position lamps, stop lamps, end-outline
marker lamps, reversing lamps, manoeuvring lamps, rear fog lamps, parking lamps,
daytime running lamps, and side marker lamps.

SANS 60335-2-11:2021
Ed5

Household and similar electrical appliances — Safety Part 2-11: Particular requirements
for tumble dryers. Deals with the safety of electric tumble dryers intended for household
and similar purposes, their rated voltage being not more than 250 V for singlephase
appliances and 480 V for other appliances.

SANS 61158-3-19:2021
Ed1

Industrial communication networks — Fieldbus specifications — Part 3-19: Data-link layer
service definition — Type 19 elements. Provides common elements for basic time-critical
messaging communications between devices in an automation environment.

SANS 60076-22-6:2021
Ed1

Power transformers — Part 22-6: Power transformer and reactor fittings — Electric fans for
transformers. Covers the electric fans used in the cooling circuits of power transformers
and reactors.

SANS 25041:2021
Ed1

Systems and software engineering — Systems and software Quality Requirements and
Evaluation (SQuaRE) — Evaluation guide for developers, acquirers and independent
evaluators. Provides requirements, recommendations and guidelines for product quality
evaluation specifically for developers, acquirers and independent evaluators.

SANS 60034-19:2021
Ed2

Rotating electrical machines — Part 19: Specific test methods for d.c. machines on
conventional and rectifier-fed supplies. Applies to d.c. machines rated 1 kW and above
operating on rectifier-fed power supplies, d.c. buses or other d.c. sources.

SANS 60079-25:2021
Ed3

Explosive atmospheres — Part 25: Intrinsically safe electrical systems. Contains the
specific requirements for design, construction and assessment of intrinsically safe systems,
Type of Protection "i", intended for use, as a whole or in part, in locations in which the use
of Group I, IT or IIT Ex Equipment is required.

SANS 62271-104:2021
Ed3

High-voltage switchgear and controlgear — Part 104: Alternating current switches for
rated voltages higher than 52 kV. Applicable to three-pole alternating current switches for
rated voltages higher than 52 kV, having making and breaking current ratings, for indoor
and outdoor installations, and for rated frequencies up to and including 60 Hz. Also
applicable to the operating devices of these switches and to their auxiliary equipment.
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SCHEDULE B.2: AMENDED STANDARDS

The following standards have been amended in terms of section 24(1)(a) of the Standards Act.

Standard No.
and year

Title, scope and purport

SANS 1118-11:2021
Ed.1.5

School clothing — Part 11: Briefs. Consolidated edition incorporating amendment No.5.
Amended to update the sub-clause on size, to delete the appendix on notes to purchasers, and

to update referenced standards.

SANS 1058:2021
Ed2.2

Concrete paving blocks. Consolidated edition incorporating amendment No.2. Amended to
update the figure on principle of testing, to delete the annex on notes to purchasers, and to add
the annexes on water absorption, nominal size of typical interlock paver, and on splitting line

for TST.

SCHEDULE B.3: WITHDRAWN STANDARDS

In terms of section 24(1)(C) of the Standards Act, the following standards have been withdrawn.

Standard No.
and year

Title

SCHEDULE B4: DISBAND OF TECHNICAL COMMITTEES

Committee No

Title

Scope

If your organization is interested in participating in these committees, please send an e-mail to Dsscomments@sabs.co.za for

more information.

SCHEDULE B5: ADDRESS OF THE SOUTH AFRICAN BUREAU OF STANDARDS HEAD

OFFICE

Copies of the standards mentioned in this notice can be obtained from the Head Office of the South African Bureau of
Standards at 1 Dr Lategan Road, Groenkloof, Private Bag X191, Pretoria 0001.
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NOTICE 586 OF 2021
COMPANIES AMENDMENT BILL, 2021

INVITATION FOR THE PUBLIC TO COMMENT ON THE DRAFT COMPANIES
AMENDMENT BILL, 2021

The Minister of Trade, Industry and Competition Mr Ebrahim Patel hereby publishes the
Companies Amendment Bill, 2021, for public comment.

This follows publication in September 2018 of an earlier version of the Bill in the form of the
Companies Amendment Bill, 2018, for public comment. Subsequently and as a result of
consideration of the public representations and consultations with affected stakeholders,
changes were made to the original 2018 Bill.

The document contained in this notice contains a copy of the redrafted Bill together with
information that outlines the provisions of the Bill and the rationale for the changes to existing
legislation.

Interested persons may submit written comments on the proposed Companies Amendment
Bill, 2021 not later than thirty (30) calendar days from the date of publication of this notice to:

DIRECTOR-GENERAL

Department of Trade, Industry and Competition
Private Bag X84

Pretoria

0001

Or hand delivered to:

77 Meintjies Street
Block B, 1% Floor
Sunnyside
Pretoria

Or by email to:
Email: companiesamendmentact@thedtic.qov.za
For Attention: Mr Desmond Ramabulana
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Background Note and Explanatory Memorandum on the Companies

Amendment Bill

Part 1: Background of and Rationale for the Bill

1.

1.1

1.2

1.3

1.4

BACKGROUND

This Background Note is published to set out certain proposed changes to the
Companies Amendment Act, 2008. It provides the motivation for substantial
changes, and seeks public comment on the proposed changes. This Amendment
Bill was first published for public comment on 21 September 2018 and has been
significantly revised as a result of engagement since then. For this reason, and

to enable further public comment, it is published a second time, in amended form.

In 2011, the Companies Act, 2008 (Act No. 71 of 2008) ("the Act"), that was a
result of the 2004 policy review, came into effect. It repealed the Companies Act,
1973. The Act introduced significant changes by providing inter alia for business
rescue, simplification of registration, social and ethics committees for public
companies, corporate governance including financial accountability, and
provisions relating to shareholder activism. The Act provides for the
establishment of institutions, such as the Companies and Intellectual Property
Commission ("the Commission"), Companies Tribunal ("the Tribunal"), Specialist
Committee in Company Law, Financial Reporting Standards Council and

Takeover Regulations Panel.

The Act, and the Companies Regulations, 2011" ("the regulations"), were
implemented in May 2011. The Act was subject to review after five years of

implementation.

The Specialist Committee on Company Law (“SCCL”) was established in 2011

in terms of section 191 of the Act to advise the Minister on any matter relating to

GNR. 351 of 26 April 2011
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1.5

1.6

1.7

companies law or policy. The SCCL has met regularly since its original
appointment.

The Department of Trade, Industry and Competition undertook a review of
aspects of the Companies Act in order to identify changes needed to keep up
with the current trends and to close some loopholes in the Act as discovered with

implementation.

The SCCL proposed various amendments to the Act. The SCCL considered
these amendments as necessary or desirable in light of various problems
exprerienced since the Act came into operation. Other stakeholders also

proposed some amendments.

The original Bill was published in the Government Gazette for public comment
on 21 September 2018, followed by extensive public engagement between
Government and a number of interested persons and organisations. These

included the following:

o The Specialist Committee on Company Law;

o South African Institute of Chartered Accountants;
o Banking Association of South Africa;

o South African Institute of Professional Accountants;
o South African Property Owners Association;

o Strate;

o Johannesburg Stock Exchange;

o The Institute of Directors in Southern Africa;

o Independent Regulatory Board for Auditors;

o Amabhungane;

o Helen Suzman Foundation;

o B-BBEE Commission;

o Companies and Intellectual Property Commission;
o Companies Tribunal;

o Takeover Regulation Panel;

o Association of Black Securities and Investment Professionals; and

This gazette is also available free online at www.gpwonline.co.za




338 No. 45250 GOVERNMENT GAZETTE, 1 OCTOBER 2021

1.8

1.9

o Who Owns Whom (Pty) Ltd.

In addition to the consultation with a range of organisations, there was also
substantial discussions with the business and labour constituencies
represented at the National Economic Development and Labour Council
(Nedlac). Engagement at Nedlac commenced in July 2019 and concluded in
June 2021. This Background Note provides an insight into the position by

various constituencies in these discussions.

To make this Background Note clearer to members of the public, in some
cases it uses less precise language than is set out in the Bill. For example,
this Background Note refers in particular instances to ‘shares’ where the Bill
refers to ‘securities’ (which may include debentures). As in all such cases
where there is a difference between this Background Note and the Bill, the

language in the Bill itself should be relied on.

2. PROVISIONS

2.1

As a result of the public and Nedlac consultations, and following consultation
with the SCCL, a number of changes have been made to the Bill. These

changes address amendments to cover the following:

e to change the definition of securities;
o to provide for the definition of true owner;

e to provide for the preparation, presentation and voting on companies’
remuneration policy and directors’ remuneration implementation report;

e to provide for the filing of the annual financial statements, the filing of the
copy of the company’s securities register and the copy of the register of
disclosure of beneficial ownership with the Commission;

e to differentiate where the right to gain access to companies’ records may
be limited;

e to clarify when a Notice of Amendment of a Memorandum of Incorporation
(Mol) takes effect;
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2.2

e to empower the court to validate the irregular creation, allotment or issue
of shares;

e to clarify certain aspects relating to partly paid shares;

¢ to exclude subsidiary companies from certain of the requirements relating
to inter-group financial assistance;

e to provide for instances where a special resolution is required for the
acquisition of shares by the company;

e to extend the definition of an employee share scheme to include situations
where there are purchases of shares of a company;

e to provide for the circumstances under which a private company will be a
regulated company in the context of affected transactions;

e to provide for circumstances where a company is unable to identify the
persons who hold a beneficial interest in its securities;

¢ to deal with the composition of the social and ethics committee; the
publication of the application for exemption from the requirement to
appoint a social and ethics committee;

e to provide for the presentation and approval of the social and ethics
committee report at the annual general meeting or other meetings of
shareholders;

¢ to ensure the differentiation of duties between the chairperson of the
Tribunal and its Chief Operation Officer; and

e to provide for matters connected with the above.

The more technical changes relate to the following:

an amendment to section 16 of the Act which is designed to provide certainty
as to the effective date of amendment to the company’s Mol. This is a vital

requirement.

The amendment to section 26 of the Act relates to access to company records
to provide clarity and promote transparency. Provision is made for the right of
members of the public to inspect and copy a company’s Memorandum of

Incorporation and any amendments to it, the records in respect of the
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company’s directors, annual financial statements, securities register and the
register of the disclosure of beneficial interests of the company. Further
amendments relate to beneficial holders, the register of the disclosure of
beneficial interest of the company and separating reports of annual meetings

and annual financial statements as subsections in the Bill.

e The requirement to allow persons to inspect and copy information will not apply
to companies below a certain size. These are private, non-profit or personal
liability companies insofar as it relates to reports of annual general meetings
and annual financial statements, notices and minutes of annual general
meetings, communications of shareholders’ meetings and any written
communications sent by the company to all holders of any class of the
company’s securities. The companies excluded are those where an annual
financial statement is internally prepared in respect of a company with a Public
Interest Score of less than 100 or an annual financial statement which is
independently prepared in a company with a Public Interest Score of less than
350. The Bill also introduces a defence in instances where a prescribed officer
or director, despite taking reasonable steps, is unable to provide the requested

information.

e Certain requirements in section 45 regarding the provision of financial
assistance by a holding company to its subsidiary are deleted. This is in
recognition of the fact that the protections contained in section 45 are not
required for the provision of financial assistance by a holding company to its

subsidiary and gives rise to an unnecessary compliance burden.

e Certain important amendments are proposed to section 72 relating to the social
and ethics committee: a procedure to exempt certain companies from the
requirement to establish a social and ethics commiittee through an application
to the Companies Tribunal; instances where the social and ethics committee is
not required. The Bill provides for the minimum qualification requirements for
members of the social and ethics committee. It provides for the composition of
the social and ethics committees for publicly-listed, state-owned and private
companies. The Bill provides for the mechanism for the appointment of the

social and ethics committee as well as addressing the filling of vacancies. The
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Bill clarifies the status of the social and ethics committee report and
requirements relating thereto including its presentation to shareholders. The
report requires approval by means of an ordinary resolution of shareholders.
The Bill provides for the consequences of failing to achieve the approval of
shareholders and the process to be followed. One of these consequences
includes a requirement that the social and ethics committee must engage with
shareholders who voted against the report and who are willing to engage on
the vote. Furthermore, the Bill provides that within four months, a public
company must publish a statement on its website and the Stock Exchange
News Service which shall form part of the committee report. Such statement
must include the steps taken to engage with the dissenting shareholders, the
outcome of such engagement and the actions that will be taken by the company
to address the issues raised by the dissenting shareholders. Such a statement

must be presented at the next annual general meeting.

The amendment in section 90 clarifies when a company which is required to
have annual financial statements audited, is also required to appoint an auditor.

The provisions of section 92 of the Act are amended to reduce the cooling-off
period relating to auditors from 5 years to 2 years. The introduction of
mandatory audit firm rotation which commences in 2023, makes this an

important amendment.

Section 118 of the Act deals with the jurisdiction of the Takeover Regulation
Panel (the “Panel”) in respect of private companies. The existing provisions
are irrational and impractical and significantly increase the work load of the
Panel. The Panel submitted that the link to section 84(1)(c) should be removed,
mainly on the basis that this section and Regulation 28 refer to factors such as
employment and public interest score that the Panel considered to be outside

its jurisdiction.

Section 135 of the Act contains a proposal for an amendment in respect of post-
commencement finance in business rescue. Certain service providers are
precluded by virtue of the statutory moratorium applicable during business

rescue from recovering disbursements to third parties. This is manifestly unfair
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3.1

for example to landlords who have to incur costs for utilities such as rates and
taxes, electricity, water, sanitation and sewer charges. Failure to provide for
these charges can lead to the failure of the business rescue process. By virtue
of the proposed amendment, the amounts will be regarded as post-

commencement finance and enjoy the relevant preferential ranking.

Administrative provisions applicable to the Companies Tribunal require the

amendments set out in the Bill.

Provision is made for the judicial rectification of invalid or irregular issue of
shares. This provision was contained in the prior Companies Act of 1973 and

was inadvertently not carried forward into the Act.

All the changes described above in paragraph 2.2 of this document have been

supported by the Nedlac parties.

In addition to the various changes described above, the Bill also makes
provision for changes in two areas that have been the subject of extensive
discussions between the business and labour constituencies, together with
government representatives. These relate to the reporting of remuneration
within companies and policies connected thereto; and the disclosure of the
accurate holdings of the owners of beneficial interests in companies. As these
matters affect significant policy issues, they are set out in greater detail in

sections 3 and 4 below.

REMUNERATION REPORT

Excessive remuneration particularly at the highest levels of a company is a
matter of great concern internationally including a number of important foreign
jurisdictions. Literature internationally on this topic, as well as the inequity of

significant pay gaps between the top and bottom levels of a company, abounds.

The factors giving rise to these concerns are to an extent responsible for the
significant levels of inequity in society. Conventional wisdom internationally is

that these levels of inequity in society are unsustainable in a post-covid world.

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 1 OKTOBER 2021 No. 45250

343

3.2

3.3

The concerns internationally about inequity in society is even more relevant,
and has even greater resonance, in South Africa which is one of the most
unequal societies in the world. In order to address these concerns, the Bill
makes provision for significant augmentation in the levels of disclosure of

executive remuneration. This follows international trends.

It may be observed that disclosure as a regulatory mechanism in the context of

executive remuneration is indeed powerful for a number of reasons including —

(i) it provides shareholders with an effective means of responding to

dissatisfaction of excessive remuneration; and

(i) it has the so-called shrinking effect which induces the boards of
companies and senior executives to refrain from awarding and receiving
excessive remuneration for fear of the adverse reputational

consequence.

During the course of discussions at Nedlac on the Bill, the matter of wage
ratios and the status of remuneration reports was raised and a number of
proposals were made. The discussions focused on what an appropriate
package of measures would entail that provided for disclosure of information
coupled with greater rights for shareholders at annual general meetings in
respect of remuneration reports. Based on the outcome of the discussions
with representatives of business and labour, amendments were drafted for
inclusion in the Bill. The Bill requires that certain categories of companies
disclose information relating to the remuneration of directors and prescribed
officers and the pay gap between directors and workers in their annual
financial statements and annual reports. The Bill also provides shareholders
with better tools to respond to how remuneration issues are dealt with in

companies.
The BIll, in section 30, provides that where remuneration and benefits are

received by company directors or prescribed officers, such directors or

prescribed officers must be named in the annual financial statements. This is,
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3.4

3.5

3.6

3.7

however, limited to companies that are required in terms of the Act to have their
annual financial statements audited. Research presented by Business Unity
South Africa (BUSA) showed that it is common practice in a number of
jurisdictions to require disclosure of remuneration for specified senior
executives positions. This was reported to be the practice in the European
Union, the United Kingdom and Australia. While disclosure of executive
remuneration was mostly limited to executive directors, it has been expanded
in the United Kingdom to include the CEOs and Deputy CEOs. In Australia,

disclosure is in respect of executive directors and specified executives.

The Bill further proposes the insertion of a new section, section 30A, obliging
public companies and state-owned companies to prepare and present a
directors’ remuneration report for approval by the board of the company. This
section prescribes the format and content of the report, its presentation to
shareholders at an annual general meeting and the consequences following

the failure of the report to obtain the required shareholder approval .

A remuneration policy report should be presented at an AGM for approval by
ordinary resolution. Once approved, such policy would only have to be
presented every three years or whenever material changes are made
thereafter. Should a remuneration policy not be approved, it must be
presented at the next AGM, until approval is obtained. Changes to the policy

may only be implemented once shareholders approve it.

In an implementation report, a company would have to publish details of the
remuneration and benefits received by each director or prescribed officer.
Much of these details are already required in companies’ annual financial

statements.

Companies will now also be required to publish details of their highest paid
employee, their lowest paid employee, their average remuneration, their
median remuneration and the gap between the top 5% highest paid and the

bottom 5% lowest paid employees.
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3.8

3.9

3.10

3.11

3.12

3.13

The remuneration implementation is required to be approved by ordinary
resolution by shareholders at an AGM. Where this does not happen, the
remuneration committee must explain at the next AGM how the concerns of
shareholders have been addressed and the non-executive directors that serve
on the remuneration committee shall be required to be ineligible for re-

election.

The Bill attempts to strengthen the remuneration report provisions to provide
more information to shareholders and stakeholders on the motivation for the
remuneration of directors and prescribed officers, for transparency,

accountability and good governance purposes.

The amendments proposed in the Bill are also required to tackle the injustice
of excessive pay. The pay gap has been a historical challenge in South Africa
and a contributor to the country’s inequality. Following this amendment, the
Act will allow for stronger shareholder governance on excessive director pay
and for companies, shareholders and stakeholders to be aware of and, if

necessary, address unsustainable pay discrepancies.

Based on research results presented to Government by BUSA that showed
that in most countries, a distinction is made between the requirement for
shareholders voting on the remuneration policy and voting on the
implementation report, a similar requirement has been included in the Bill. The
Bill also follows the example of many other countries where the remuneration
policy is only tabled for shareholder approval every three years or when a

material change is made.

To ensure greater transparency, the Bill requires improved disclosure of
remuneration and wage differentials in companies. The issue of disclosure
has become a critical theme in global corporate governance debates, and it is

evident that the trend is towards greater disclosure.

The proposals for greater transparency and for publication of the pay gap are

also in line with a number of private and other initiatives across the world. It is
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3.14

3.15

3.16

noted that the King IV Report on Corporate Governance for South Africa
states that “the remuneration of executive management should be fair and
responsible in the context of overall employee remuneration. It should be
disclosed how this has been addressed. This acknowledges the need to
address the gap between the remuneration of executives and those at the
lower end of the pay scale”. Disclosing executive remuneration and the pay
gap can help companies and shareholders assess whether directors’

remuneration is “fair and responsible”.

More countries have, in recent years, introduced new or revised regulatory
requirements to strengthen reporting and disclosure requirements. According
to research presented by BUSA at Nedlac, Ireland and the United Kingdom,
for example, introduced such requirements in response to the revised
European Union’s Shareholder Rights Directive which was aimed at
encouraging a higher standardised level of disclosure and greater
accountability over directors’ pay. According to this research, it does not only
target listed companies. In the United Kingdom, large private companies are
now also required to make certain governance related disclosures in an

annual report.

Recent years have seen significant shareholder dissatisfaction over pay and
multiple instances where large numbers of shareholders have voted against
remuneration reports. In the last year, the remuneration policies of several
large listed companies have not received 75% shareholder support. Under
current practices, except for boards committing to discuss the matter with
disgruntled shareholders, shareholders do not have sufficient mechanisms to

address their grievances.

Introducing a requirement for approval by ordinary resolution on a
remuneration implementation report will entail a binding vote with
consequences, should shareholders be dissatisfied. This is in line with
practices seen in Australia where directors have to resign after successive

votes against the remuneration report and in the United Kingdom where
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3.17

3.18

3.19

successive votes that fail mean the composition of the remuneration

committee changes.

The approach in the Bill does not go as far as the legal provisions in Australia,
where the Corporations Amendment (Improving Accountability on Director
and Executive Remuneration) Act of 2011 requires that only 25% of
shareholders are required to vote against the remuneration report. The Bill
proposes an ordinary resolution, meaning 50% of shareholders need to vote
against the remuneration report for the provisions of the Act to be triggered. In
addition, unlike Australia, the Bill does not create a requirement for the entire
board having to stand for re-election. This was also done to take into account
concerns raised by the business representatives at Nedlac. It should be noted
however that the proposed amendment is stronger than Australia as it does
not require dissenting votes for two consecutive years. Unlike Australia, the

process set out in the Bill is also less complicated.

Regarding the requirement in the Bill to disclose pay ratios, this is in line with
practices seen in other jurisdictions. For instance, in August 2015, the United
States’ Securities and Exchange Commission adopted a rule, in terms of its
Dodd-Frank Wall Street Reform and Consumer Protection Act, which requires
a public company, from January 2017, to disclose the ratio of the
compensation of its chief executive officer (CEO) to its employees. The
Securities and Exchange Commission’s objective was to provide shareholders

with information they can use to evaluate a CEO’s compensation.

A wide range of sources point to the unusually wide inequalities in
remuneration in the formal sector in South Africa compared with the rest of
the world. Analysis of Statistics South Africa data in the annual Labour Market
Dynamics survey shows that inequality in pay contributes as much to overall
income inequality as joblessness. According to PwC’s regular survey of
executive remuneration, the median pre-tax package for a CEO of a listed
company was R5,2 million in 2020, and after-tax it was R2,8 million. That was
100 times the national minimum wage. The PwC found that the median pre-

tax package for CEOs was 35 times the median pay for unskilled workers in
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3.20

3.21

big business. This finding used information from the PwC wages survey,
however, which indicated substantially higher wages for ordinary workers than
official surveys.? According to Statistics South Africa’s Labour Market
Dynamics survey for 2019, the median pay for all formal workers was virtually
the same as the national minimum wage, which would mean it was around
1% of the median pre-tax pay for CEOs of listed companies. For workers in
companies with over 50 employees, pre-tax remuneration for CEOs was 95

times the median wage.?

This kind of inequality underpins much of the well-known workplace conflict in
South Africa. The proposed publication of indicators of pay differentials will
empower shareholders and other stakeholders to see trends and, where
warranted, propose changes. There are complex considerations on the
appropriate pay-regime that should apply in a particular company; and due
note should be taken of the need to attract and retain the best skills for
domestic firms. The Bill does not seek to propose what the ratios between
executive and worker pay should be; instead it proposes transparency and
empowers shareholder voting to be more effective than is currently the case.
There is no question, however, that there is widespread public concern about
existing pay practices and the current regulatory regime. As a recent Business
Day editorial put it bluntly, “It is common knowledge that the wage gap in SA
is a yawning one... This is mainly a product of SA’s apartheid history which
elevated the salaries of white executives to stratospheric levels as well as a
response to a skills shortage at executive level. The market for executives is a
global one and to attract skills SA has to remain competitive. And once a
norm within the market has been established for executive pay it tends to

reproduce itself by creating expectations.™

The amendments in the Bill have carried the support of BUSA and organised

labour at Nedlac, with two exceptions, details of which are outlined below.

2 pwC. 2020. Executive Directors: Practices and Remuneration Trends Reports. 12" Edition. Page 22.
3 Calculated from Statistics South Africa. Labour Market Dynamics 2019. Electronic database.
4Business Day. 2021. “Editorial: Law on wage disclosure is a step towards greater equality.” 21 May.
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3.22

3.23

3.24

First, as regards the vote on the remuneration implementation report
3.22.1 one option, favoured by Business, was that this should be an advisory
vote, and not binding. The motivation was that a binding vote would

lead to a high turnover of directors and compromise expertise;

3.22.2 a different option, which is favoured by Labour, is that the vote should
be binding, and have the status of a special resolution (with 75% of
shareholders having to approve the report), instead of by means of

ordinary resolution (requiring 50% of shareholder approval).

Second, as regards the basis for the calculation of the ratio between the
highest and lowest paid, BUSA and organised labour supported the principle
of disclosure of wage differentials, including the appropriate ratio to be used,
namely the remuneration of the top 5% highest paid and the top 5% lowest
paid employees. There is as yet no consensus between the business and

labour constituencies on the definition of ‘remuneration’.

3.23.1 the option favoured by Business is for “on-target remuneration” of
executives to be used to take away peaks and valleys caused by the

payment of certain bonuses and allow for better yearly comparison;

3.23.2 the option favoured by Labour is for the use of executives’ actual
annual remuneration. It believes that the actual remuneration received
by executives should be used to show the real pay gap between the

highest and lowest paid employee every year.

As noted, both the business and labour representatives at Nedlac support the
proposals in the Bill on the publication of wage ratio information, with the
exception of the specific areas mentioned above. However, a concern has
been expressed to Government that a potential consequence of the
disclosure requirement may be greater resort to outsourcing of the lowest paid
employees, simply to improve company ratios. To address this, it has been

suggested that disclosure of the salaries of sub-contracted employees who
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perform most or all of their work for or in the firm concerned, should also be
required. The Bill has not addressed this concern. Public comment on the
concern raised as well as any proposals to address and remedy the concern,

would be welcome.

3.25 Consideration needs to be given as to whether ratios should reflect pre-tax or

post-tax remuneration and public comment on this issue is also invited.

3.26 Comments from the public will be welcome on the overall approach to
remuneration in the Bill, the various provisions proposed as well as on the

issues set out in 3.23, 3.24 and 3.25 above.

4, BENEFICIAL OWNERSHIP

4.1  Transparency in respect of beneficial ownership reporting is becoming a matter
of concern internationally. In both the United States and the European Union,
efforts have been made to address the matter of the identity of the holders of

the beneficial interests in a company.

4.2  The purposes of the Companies Act include “encouraging transparency and
high standards of corporate governance as appropriate, given the significant
role of enterprises within the social and economic life of the nation” (section
7(b)(iii)). The access and transparency provisions in the Act help to provide
oversight, including by customers, suppliers, workers, the media and the
public. It allows these parties to shield themselves from risk, help identify
misstatement, fraud and corruption, and assist in compliance and law
enforcement. From this perspective, the Act lacks adequate provisions to
allow for the establishment of the identity of true owners of companies. The
Bill corrects this by providing for a definition of “true owner” and introducing
several measures that companies will have to implement to establish and

report their true ownership.
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4.3

4.4

4.5

A “true owner” is defined by the proposed amendments as a natural person
who has the power to direct the registered holder of a share with regard to the
share or who ultimately benefits from the shareholding. In terms of the
proposed definition in the amendments, only a natural person can be a true
owner,. The identification of the true owner is very complex. It is part of the
broader objective of identifying the holders of beneficial interests in the
company. The Bill proposes several amendments to section 56 of the Act in

an endeavour to identify the true owner more effectively.

In terms of the current Act, unless a company knows the identity of all the
persons who hold a beneficial interest in its shares the company must request
registered holders of shares to disclose the identity of holders for whose

benefit the shares are held. The proposed amendments to Section 56 will —

4.4.1 place an obligation on companies to require from the registered share

holder details of the identity of persons who hold beneficial interests.

4.4.2 strengthen provisions requiring that companies establish and maintain

a register of owners of beneficial interests in its shares.

4.4.3 require companies to publish in its audited financial statements, details
of all persons who alone or in the aggregate hold beneficial interests

amounting to 5% or more of the total number of shares of that class.

4.4.4 strengthens the provisions for registered shareholders to disclose to

companies who holds beneficial interests in its shares.

In terms of the current Act, a company may request holders of shares to
disclose the identity of the ultimate beneficial-interest holders, that is the
juristic persons or nominees for whose benefit the shares are held. The Bill
seeks to ensure transparency not only around this first tier of beneficial
holders (or all nominee arrangements in the security register) but also to
require that companies reveal the ultimate beneficial owners. This is the

overall objective of these sections of the Bill.
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4.6 The definition of “true owner” in the Bill is in line with the amended Financial
Intelligence Centre Act (FICA).

4.7 It also aligns with that of the Financial Action Task Force (FATF), the inter-
governmental body that develops and promotes policies to protect the global
financial system against money laundering, terrorist financing and the
financing of proliferation of weapons of mass destruction. The FATF states
“beneficial owner refers to the natural person(s) who ultimately owns or
controls a customer and/or the natural person on whose behalf a transaction
is being conducted. It also includes those persons who exercise ultimate

effective control over a legal person or arrangement.”

4.8 There are a multiplicity of reasons supporting legislative measures to
determine the ultimate owners of beneficial interests in a company. Fraud
and tax evasion can thrive when company ownership is opaque. Company
ownership arrangements can be misused for illicit purposes and other crimes

including money laundering (proceeds of corruption) and terrorism finance.

4.9 To overcome this, authorities and the public need to know not only who the
registered shareholders of a company are, but also whether they hold those
shares on behalf of others, and, in the case of owners that are companies or

trusts, who ultimately own the beneficial interest in those shares.

4.10 European Union countries, among others, have made significant strides in
requiring beneficial ownership data to be disclosed by companies, and making
it public. Under the Fourth Anti-Money Laundering Directive of June 2017, all
EU member states set up central registers of beneficial ownership. Under the
Fifth Anti-Money Laundering Directive of April 2018, these were to be made
public by early 2020.

4.11 The Group of Twenty’s (G20) Global Framework for Tracing Beneficial

Ownership requires members and affiliated countries such as South Africa to

encourage beneficial owner disclosure in all their legislation governing
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412

413

4.14

4.15

business and investment institutions. Hence the SA Government has adopted
the G20 High-Level Principles on Beneficial Ownership Transparency in
October 2015 to prevent misuse of juristic persons and legal arrangements of
ownership. This resulted in South Africa’s action plan to align relevant
legislation and to set up an Interdepartmental Task Team, in which the
Department of Trade, Industry and Competition (the dtic) and the CIPC
participate. Establishing and disclosing the true ownership of companies will
increase transparency including in public procurement and allow government

and the public to monitor government procurement spending.

Several other amendments contained in the Bill sets out the details of the
system to establish the ultimate holders of the beneficial interests in a

company.

The current Act does not compel companies to request from holders of their
shares to disclose the identity of the holders of the beneficial interests. It
states that a company that suspects that shares are held for the beneficial
interest of others “may” require the registered or suspected beneficial owners
to declare the true state of affairs. The Bill intends to change this by closing
the loophole of “don’t ask, don’t tell” and changing the “may” to “must”,

requiring companies to procure this information.

Following a request from the business representatives at Nedlac for the Bill to
prescribe the frequency of such requests by companies, a provision has been
inserted that companies must require this information from registered
shareholders once every quarter, in instances where a company does not
know the identity of all the persons who own beneficial interests in the

company.

It is recognised that ultimate beneficial ownership by an individual may be held
either by a single nominee or through multiple nominees holding smaller levels
of shares. The distinction was made in the Bill between on the one hand, the
company requesting information from shareholders and the shareholder

disclosing such information to the company; and on the other hand, the
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4.16

417

4.18

4.19

company reporting or publishing the beneficial ownership information. The Bill
requires that all beneficial ownership be requested by and disclosed to the
company concerned, but that the company in turn be required to report/publish
shareholding information only in instances where persons in the aggregate,
alone or together with other persons, own 5% or more of the beneficial interests

of the shares in a class.

Several of the early implementers of public beneficial ownership registers,
including the United Kingdom and Ukraine, adopted a 25% threshold. This
has been criticised as being too high. There appears to be increasing
recognition internationally that the 25% threshold level leaves many relevant
beneficial owners outside of the disclosures-net.

According to ownership transparency advocacy groups, a lower threshold for
publication of information is in line with current international trends. A number
of countries have applied lower thresholds recently including Argentina (1
share or above), Senegal (2%), Nigeria (5%), Paraguay (10%), Kenya (10%)
and the Cayman Islands (10%).

At Nedlac, there is consensus between business, labour and government on
the requirement on a company to disclose/publish information only in

instances where the threshold of 5% or more is exceeded.

However, there are different approaches proposed as to when the
requirement on companies to request true ownership should apply. Two

options were identified for the scope of application of the provisions.

4.19.1 the first option is that companies should only have to request
information relating to true ownership from those shareholders with 5%
or more shareholding of a company. The motivation given for this
threshold is to avoid an undue burden on shareholders and firms, by
only requiring meaningful levels of shareholdings to be subject to the
provision of requiring the identity of the ultimate owners of the

beneficial interests in those shares;
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4.20

4.21

4.19.2 a second option is to make such provision applicable to all
shareholding. The motivation given is to avoid shareholders
fragmenting their economic interest through multiple smaller

shareholdings held through nominee companies.

Comments from the public will be welcome on the overall approach to
beneficial ownership in the Bill but also specifically on the threshold for
requiring information as to the identity of the holders of beneficial interests in

the shares.

It should be pointed out that two other matters of importance in Company Law
Reform are currently being addressed by Government and the SCCL. These
are worker representation on company boards and the extension of directors’
duties in favour of a multiplicity of stakeholders. These issues are not
addressed in the Bill and will be dealt with in a further Bill to be introduced later

this year after appropriate consultation.
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PART 2: CLAUSE BY CLAUSE DESCRIPTION OF THE BILL

The purpose of many of the proposed amendments is to overcome difficulties , based
on the experience of practitioners, identified since the implementation of the Act and
the regulations as from May 2011. It further seeks to tackle disclosure of wage
differentials in companies and enhance transparency in ownership of companies’
shares and financial records. Furthermore, the Bill intends to align the Act with modern

international corporate trends.

The section below contains a clause by clause summary of the provisions in the Bill,

with a brief explanation for each provision.

Clause 1

Clause 1 of the Bill inserts the definitions of "B-BBEE Act", "B-BBEE
Commission”, "Treasury Regulations" and “True Owner” into section 1 of the Act,
to enhance the interpretation of the principal Act. Furthermore, the clause
proposes an amendment to the definition of “securities” to include only shares

and debentures.

Clause 2

Clause 2 of the Bill proposes an amendment to section 16 of the Act by requiring
that a Notice of Amendment will take effect 10 business days after receipt of the
Notice of Amendment to the Memorandum of Incorporation, if the Commission,
after the expiry of the 10 business days, has not endorsed the Notice of
Amendment or has failed to deliver a rejection of the Notice of Amendment to the

company with reasons.

Clause 3

Clause 3 of the Bill proposes an amendment to section 25 of the Act by requiring
the Commission to publish the notice filed by the company in a prescribed

manner.

Clause 4
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Clause 4 of the Bill proposes an amendment to section 26 of the Act to give the
right to any person to inspect and copy certain company records and excludes
the application thereof to private companies, personal liability and non-profit

companies that fall below a certain threshold.

Clause 5

Clause 5 of the Bill proposes an amendment to section 30 of the Act and provides
that where remuneration and benefits are received by a director or prescribed
officer of the company, that director or prescribed officer must be named. It
further provides for the remuneration policy and background statement of the

report not to be made subject to an audit.

Clause 6

Clause 6 of the Bill proposes the insertion of section 30A into the Act by imposing
the duty to prepare and present a directors’ remuneration policy and
remuneration report, the manner of compiling the report. The implementation
report to be presented and the required approval at the company’s annual
general meeting and the consequences to follow where the report fails to receive

the required approval at the annual general meeting.

Clause 7

Clause 7 of the Bill proposes an amendment to section 31 of the Act by extending
the existing statutory offence to a director or prescribed officer of the company,
for refusing access to financial statements and sets out the defence available to

such directors or prescribed officers’ of the company.

Clause 8

Clause 8 of the Bill proposes amendments to section 33 of the Act and requires
companies with a public interest score that exceeds the limit set out in the Act,
to file with their annual returns, a copy of the company’s latest financial
statements. It further proposes the filing by every company of a copy of the

security register and a copy of the register of disclosure of beneficial interests
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with the Commission to ensure transparency and for the Commission to make

the annual return available electronically to any person in a prescribed manner.

Clause 9

Clause 9 of the Bill proposes the insertion of section 38A into the Act by
empowering a court to validate the creation, allotment or issue of shares, which
would otherwise be invalid, upon application before the court by a company or

any person who holds an interest in the company.

Clause 10
Clause 10 of the Bill proposes an amendment to section 40 of the Act requiring
partly paid shares to be transferred to a stakeholder and held in terms of

stakeholder agreement, until fully paid.

Clause 11
Clause 11 of the Bill proposes an amendment to section 45 of the Act to exclude
the provisions thereof from applying to the giving of financial assistance by a

holding company to its subsidiary.

Clause 12

Clause 12 of the Bill proposes an amendment to section 48 of the Act that a
special resolution will not be required when a company is implementing a share-
buyback by means of an offer made pro-rata to all shareholders including where
directors, prescribed officers or person/s related to a director or prescribed officer
of the company holds shares which are the subject of the offer and will also not

be required in respect of transactions effected on a recognised stock exchange.

Clause 13

Clause 13 of the Bill proposes amendments to section 56 of the Act by providing
for the establishment and maintaining of a register of disclosure by the company
of beneficial interests. Further it imposes an obligation on the company, where
the identity of persons who hold a beneficial interest, including the true owner, is
unknown, to request from the registered security holder each quarter to provide

details of beneficial interest holders.
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Clause 14

Clause 14 of the Bill proposes amendments to section 61 of the Act by providing
for the appointment of the social and ethics committee at the AGM and requiring
the social and ethics committee report and remuneration report to be presented
at the AGM.

Clause 15

Clause 15 of the Bill proposes amendments to section 72 of the Act by inserting
provisions for a public company or state-owned entities and categories of
companies which are required in terms of this section and regulations to appoint
a social and ethics committee, and who wish to apply for an exemption from such
requirement to lodge an application for exemption with the Companies Tribunal,
as well as the requirements for granting the exemption. It further provides for the
appointment and composition of the social and ethics committee, the
presentation at the AGM of the social and ethics committee report, the voting
required for the approval thereof at the meeting of shareholders or annual
general meeting, as the case may be, and additional requirements for the social
and ethics committee, which includes an obligation to make a statement on the

report and where such statement needs to be presented and published.

Clause 16

Clause 16 of the Bill proposes an amendment to section 90 of the Act as to when
the appointment of an auditor must take place being annually at a shareholders
meeting. It also reduces from five years to two years the cooling off period arising

from an auditors involvement in aspects of the company.

Clause 17
Clause 17 of the Bill proposes the amendment of section 95 of the Act by
providing that the employee share scheme may include the purchase of shares

in the company.
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Clause 18

Clause 18 of the Bill proposes the amendment of section 118 of the Act by
providing a new definition of a private company for the jurisdiction of the Take-
Over Regulation Panel over private companies. For this purpose a private
company must have 10 or more shareholders with direct or indirect shareholding
in the company and meets or exceeds the financial threshold of annual turnover
or asset value which shall be determined by the Minister in consultation with the
Panel. It further grants the Panel the discretion to exempt any particular

transaction affecting a private company in terms of section 119(6) of the Act.

Clause 19

Clause 19 of the Bill proposes an amendment to section 135 of the Act by
inserting subsection (1A), providing that any amounts due by a company under
business rescue to the landlord in terms of a contract where the landlord has
paid to any third party during the business rescue proceedings in respect of
public utility services, company’s share of rates and taxes, electricity and water,
sanitation and sewer charges, will be regarded as post-commencement

financing with the appropriate ranking of preferences arising therefrom.

Clause 20

Clause 20 of the Bill proposes amendments to section 145 of the Act by
determining the voting interest of the landlord to be equal to the amount referred
to in section 135(1A).

Clause 21

Clause 21 of the Bill proposes amendments to section 160 of the Act by providing
that the Companies Tribunal must stipulate the date in the administration order
for the company to comply with, before the applicant can approach the

Commission to change the name.

Clauses 22 and 23
Clause 22 of the Bill amends section 166 of the Act by providing that if the
Tribunal has issued a certificate stating that a mediation process has failed, an

affected person may refer the matter to arbitration. Clause 23 of the Bill proposes

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 1 OKTOBER 2021 No. 45250 361

consequential amendments to section 167 of the Act by deleting certain obsolete
provisions in section 167(1).

Clause 24

Clause 24 of the Bill proposes amendments to section 194 of the Act by inserting
subsection (1A) conferring certain powers on the chairperson of the Tribunal, for
the appointment of the Chief Operations Officer and conferring certain

responsibilities thereto.

Clause 25

Clause 25 of the Bill proposes amendments to section 195 of the Act by giving
the Tribunal the power to conciliate arbitrate or adjudicate administrative matters
affecting the company in terms of the Act as may be referred to it by the B-BBEE

Commission.

Clause 26
Clause 26 of the Bill proposes amendments to section 204 of the Act by giving
the Financial Reporting Standards Council the power to issue financial reporting

pronouncements.
Clauses 27
Clause 27 of the Bill proposes an amendment to the arrangement of sections in

the principal Act by virtue of the insertion of new provisions into the principal Act.

Clause 28

Clause 28 provides for the title and commencement of the Bill.
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Annexure

REPUBLIC OF SOUTH AFRICA

COMPANIES AMENDMENT BILL

(As introduced in the National Assembly (proposed section 76); explanatory
summary of Bill published in Government Gazette No. of ) (The English text
is the official text of the Bill)

(MINISTER OF TRADE, INDUSTRY AND COMPETITION)
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[B —2021]

GENERAL EXPLANARY NOTE:
[ ] Words in bold typed in square brackets indicate omissions from
existing enactment

Words underlined with solid line indicate insertions in existing

enactments.

BILL

To amend the Companies Act, 2008, so as to change the definition of securities;
to provide for the definition of true owner; to provide for the preparation,
presentation and voting on companies’ remuneration policy and directors’
remuneration report; to provide for the filing of the annual financial statement,
the filing of the copy of the company’s securities register and the copy of the
register of disclosure of beneficial ownership with the Commission; to
differentiate where the right to gain access to companies’ records may be
limited; to clarify when a Notice of Amendment of a Memorandum of
Incorporation takes effect; to empower the court to validate the irregular
creation, allotment or issue of shares; to clarify how shares which are not fully
paid are to be dealt with; to exclude the holding company from the requirements
relating to financial assistance; to provide for instances where a special
resolution is required for acquisition of shares by the company; to extend the
definition of an employee share scheme to include situations where there are
purchases of shares of a company; to provide for the circumstances under
which a private company will be a regulated company; to provide for
circumstances where a company is unable to identify the details of persons who
hold a beneficial interest in its securities; to deal with the composition of the
social and ethics Committee; the publication of the application for exemption
from the requirement to appoint a social and ethics committee; to provide for
the presentation and approval of the social and ethics committee report at the

annual general meeting or shareholders’ meeting as the case may be; to ensure
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the differentiation of duties between the chairperson of the Tribunal and the

Chief Operation Officer; and to provide for matters connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows: —

Amendment of section 1 of Act 71 of 2008, as amended by section 1 of Act 3 of
2011 and section 111 of Act 19 of 2012

1. Section 1 of the Companies Act, 2008 (hereinafter referred to as the principal

Act), is hereby amended—

(a)

(b)

(c)

by the insertion after the definition of "Banks Act" of the following
definitions:

"B-BBEE Act' means the Broad-Based Black Economic Empowerment
Act, 2003 (Act No.53 of 2003);”;

“B-BBEE Commission' means the Broad-Based Black Economic

Empowerment Commission as established in terms of the B-BBEE Act;";

by the substitution for the definition of "securities" of the following
definition:

“‘securities’ for the purposes of this Act, means any shares or debentures
[or other instruments], irrespective of their form or title, issued or

authorised to be issued by a profit company;"; and

by the insertion after the definition of "this Act" of the following definition:
"Treasury Requlations' means any regulations made under the Public
Finance Management Act, 1999 (Act No. 1 of 1999).".

““4rue owner’ means a natural person, who would in all the circumstances

be considered to be the ultimate and true owner of the relevant securities,

whether by reason of being capable either directly or indirectly (via the

intermediation of others in the chain of holders of beneficial interest in the

relevant securities) of directing the reqistered holder with regard to the

securities or because of being a person for whose benefit the securities

enure or for any other reason, not limited ejusdem generis, which could be

the reqgistered holder itself, or if the reqistered holder is not the true owner
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or the only true owner, would be the last person in the chain of any holders

of beneficial interest in the relevant securities;”.

Amendment of section 16 of Act 71 of 2008, as amended by section 11 of Act 3
of 2011

2. Section 16 of the principal Act is hereby amended —
(a) by the substitution in subsection (9) for paragraph (b) of the following

paragraph:

"(b) in any other case, [on the later of]-

(i) 10 business days after receipt of the Notice of Amendment by

the Commission, unless endorsed or rejected with reasons by

the Commission prior to the expiry of the 10 business days

period [the date on, and time at, which the Notice of

Amendment is filed]; or

(i) the date, if any, set out in the Notice of Amendment, provided
that such date shall not be a date prior to expiry of the 10

business days stipulated in subparagraph (b)(i).".

Amendment of section 25 of Act 71 of 2008

3. Section 25 of the principal Act is hereby amended by the substitution in
subsection (2) for the words preceding paragraph (a) of the following words:

"(2) A company must file a notice, which the Commission must publish as

prescribed, setting out the location or locations at which any particular
records referred to in section 24 are kept or from which they are accessible
if those records—".

Amendment of section 26 of Act 71 of 2008, as amended by section 17 of Act 3
of 2011

4. Section 26 of the principal Act is hereby amended—
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(@)

(b)

(c)

(d)

(e)

by the substitution in subsection (1) for paragraph (c) of the following

paragraph:

"(c) the reports to annual meetings [,and annual financial statements,]
as mentioned in section 24(3)(c)(i)[and(ii)];";

by the insertion in subsection (1) after paragraph (c) of the following
paragraph:

"(cA) the annual financial statements as stipulated in section 24(3)(c)(ii);";

by the deletion in subsection (1) of the word “and” at the end of paragraph

(d) and by the addition of the following paragraphs:

“(e) the securities register of a profit company, or the members register of
a non-profit company that has members, as mentioned in section
24(4)[.]:and

(f)  the register of the disclosure of beneficial interest of the company as

mentioned in section 56(7)(a).”.

by the substitution for subsection (2) of the following subsection:
"(2) A person not contemplated in subsection (1) has a right to inspect [or]

and copy the information contained in the records referred to in

subsection(1)(a),(b),(cA),(e) and (f), upon payment of no more than

the prescribed maximum charges for any such inspection and copy.

[the securities register of a profit company, or the members
register of a non-profit company that has members, or the
register of directors of a company, upon payment of an amount
not exceeding the prescribed maximum fee for any such
inspection].

by the insertion after subsection (2) of the following subsection:

(2A) The right to inspect and copy information contained in the records

referred to in subsection 1(c) and (d), as contemplated in subsection

(2), shall not apply to a private company, non-profit company or

personal liability company, wherein-

(@) an_annual financial statement is internally prepared in_a

company with a Public Interest Score of less than 100; or
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(b) an_annual financial statement is independently prepared in a

company with a Public Interest Score of less than 350.”.

(f) by the substitution in subsection (4) for paragraphs (a) of the following
paragraph:

"(a) for a reasonable period during business hours at a location referred

to in section 25(1);”;

(9) by the substitution for subsection (5) of the following subsection:

“(5) Where a person receives a request in terms of subsection (4)(b) it
must within [14] 10 business days comply with the request by
providing the opportunity to inspect or copy the register or the records

concerned to the person making such request;”;

(h) by the deletion of subsection (6).

(i) by the substitution in subsection (9) for the words preceding paragraph (a)
of the following words:
“(9) It is an offence for a company, director or prescribed officer of a

company, to-.”;
() by the insertion after subsection (9) of the following subsection:

“(9A)(@) Notwithstanding the provisions of subsection (9), a director or

prescribed officer of the company shall not be quilty of an offence

if he or she shows that he or she took all reasonable steps to

secure the company’s compliance with the requirements of

section 26 and section 31 of this Act.

(b) ltis a legal defence for such an offence to show that he acted

reasonably and that in the circumstance the default was

excusable.”.
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Amendment of section 30 of Act 71 of 2008, as amended by section 20 of Act 3
of 2011

5. Section 30 of the principal Act is hereby amended —
(a) by the substitution in subsection (4) for paragraph (a) of the following
paragraph:
"(a) the remuneration, as defined in subsection (6), and benefits received
by each director, or [individual holding any prescribed office]

prescribed officer in the company, and such individual must be

named;".
(b) by the insertion after subsection (4) of the following subsection:
“(4A) Where any provisions of the directors’ remuneration report as

contemplated in section 30A becomes subject to audit in terms of this

section, nothing will require any company policies or the background

statement of the remuneration report to be made subject to such

audit.”.

Insertion of section 30A in Act 71 of 2008

6. The following section is hereby inserted in the principal Act after section 30:
"Duty to prepare and present the company’s remuneration policy and the
remuneration report

30A.(1) A public company or state-owned company must prepare and present

the remuneration policy for directors and prescribed officers for

approval by ordinary resolution, at the annual general meeting.

(2) The remuneration policy as contemplated in subsection (1) must be

presented thereafter for approval by ordinary resolution at the annual

general meeting and every three years or whenever any material

change to the remuneration policy is made.

(3) The remuneration report must, in the prescribed manner, consist of

the following parts:

(a) background statement;
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(b) the company’s remuneration policy as contemplated in

subsection (1), which must be set out in a separate part of the

remuneration report;

(c) animplementation report containing details of remuneration and

benefits received by each director or prescribed officer as
required in terms of section 30(4), (5) and (6) of this Act;

(d) the total remuneration including all salary, benefits (including

employer contributions to benefit funds), short-term incentives

(bonuses) and long-term incentives such as share options and

any other type of long-term incentive awards which has been

settled in the year under review of the employee of the company

with the highest total remuneration, be it the chief executive

officer or any other prescribed officer in the company as may be

specified in terms of section 30(4) and (6) of this Act;

(e) the total remuneration, including all salary, benefits (including

employer contributions to benefit funds) and incentives

(bonuses), as recorded in the company’s payroll record, of the

employee as defined by section 213 of the Labour Relations Act,
1995 (Act No. 66 of 1995) of the company, with the lowest total

remuneration in the company; and

(f) the average remuneration of all employees, median

remuneration of all employees and the remuneration gap

reflecting the ratio between the total remuneration of the top 5%

highest paid employees and the total remuneration of the bottom

5% lowest paid employees of the company.

(4) The remuneration report must be —

(@) approved by the board of the company;

(b) presented to the shareholders at the annual general meeting;

and

(c) voted by the shareholders for approval as contemplated in

subsection (6).

(5) The voting on the remuneration report as contemplated in subsection

(4) shall constitute the voting on the remuneration policy as
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(7

contemplated in subsection (1) and (2) and the implementation report

as contemplated in subsection (6).

The implementation report and the remuneration policy shall be

construed as separate documents with separate voting requirements

which shall be approved by ordinary resolution.

Where the remuneration policy is not approved by ordinary resolution,

it must be presented at the next annual general meeting or at the

shareholders’ meeting called for this purpose, until the approval of the

remuneration policy is obtained.

Any changes to the remuneration policy may be implemented once

the approval of the shareholders is obtained, by ordinary resolution in

terms of subsection (7).

Where the implementation report is not approved by ordinary

resolution as contemplated in subsection (6) —

(@) the remuneration committee or the directors’ committee

responsible for remuneration matters of the company shall, in

the following annual general meeting, present an explanation on

the manner in which the shareholders’ concerns have been

taken into account; and

(b) the non-executive directors that serve on the directors’

committee responsible for remuneration shall be required to

stand down for re-election every year of such rejection of the

implementation report.”.

Amendment of section 31 of Act 71 of 2008, as amended by section 21 of Act 3

of 2011

7. Section 31 of the principal Act is hereby amended —

(a)

by the substitution in subsection (4) for the words preceding paragraph (a)

of the following words:

"(4) It is an offence for a company, director or prescribed officer of a

company, to—".
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Amendment of section 33 of Act 71 of 2008, as amended by section 23 of Act 3
of 2011

8. Section 33 of the principal Act is hereby amended—

(a) by the substitution in subsection (1) for the following subsection:

(1) Every company must file an annual return with the Commission in the

prescribed form with the prescribed fee, and within prescribed period
after the end of the anniversary of the date of its incorporation,
including in that return-

"(a) a copy of its annual financial statements pertaining to the last

financial year, or the financial year just prior to the last financial

year if the filing date of the annual return is less than six months

following the end of the last financial year and the annual

financial statement of the last financial year have not been

prepared as required by section 30(1),for the public company,

state-owned company or private company whose public interest

score exceeds the limits set out in section 30(2) or requlations

as contemplated in section 30(7) [,if it is required to have such

statements audited in terms of section 30(2) or the

regulations contemplated in section 30(7); and];"; and

(b) by the insertion in subsection (1) after paragraph (a) of the following
paragraph:

"(aA)a copy of the company’s securities register as required in

terms of section 50;

(aB) a copy of the register of the disclosure of beneficial interest

as required in terms of section 56, and

(b) any other prescribed information.”.

(c) by the insertion after subsection (1) of the following subsection:

“(1A) The Commission shall make the annual return contemplated in

subsection (1) available electronically to any person as

prescribed.”.
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Insertion of section 38A in Act 71 of 2008

9.

The following section is hereby inserted in the principal Act after section 38:

"Validation of irregular creation, allotment or issuing of shares

38A.(1)

Where a company purports to create, allot or issue shares by virtue of

any provision of this Act, the Memorandum of Incorporation of the

company, any other law or otherwise, where the creation, allotment or

issuing of those shares is invalid or the terms of creation, allotment or

issue are inconsistent with, or not authorised by those provisions, a

court may—
(a) __upon receipt of an application made by the company or by any

party who holds an interest in the company; and

(b) after satisfying itself that it is just and equitable to do so, make

an order validating the creation, allotment or issue of these

shares or confirming the terms of the creation, allotment or issue,

subject to such conditions as may be imposed by the court.

After the payment of all prescribed fees by the company, the shares

shall be deemed to have been validly created, allotted or issued upon

the terms of the creation, allotment or issue of the shares and subject

to the conditions as may be imposed by the court.”.

Amendment of section 40 of Act 71 of 2008, as amended by section 28 of Act 3
of 2011

10. Section 40 of the principal Act is hereby amended —

(a) by the substitution in subsection (5)(b) for subparagraph (ii) of the following

subparagraph:

"(ii) cause the issued shares to be transferred to a stakeholder [third

party], to be held [in trust] in terms of a stakeholder agreement, and

later transferred to the subscribing party in accordance with [a trust

agreement] the stakeholder agreement.".
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(a) by the substitution for subsection (6) of the following subsection:

“(6) Except to the extent that a [trust agreement] stakeholder agreement

contemplated in subsection (5)(b) provides otherwise - .

(c) by the insertion after section 5 of the following subsection:

“(5A\) for the purposes of subsection (5) and (6),

(a) ‘Stakeholder’ means a trusted third party who has no interest in

the company or the subscribing party who may be in the form of

an attorney, notary public or escrow agent;

(b) ‘stakeholder agreement’ means a contract or an arrangement

or understanding between the stakeholder and the company.”.

Amendment of section 45 of Act 71 of 2008, as amended by section 31 of Act 3
of 2011

11. Section 45 of the principal Act is hereby amended—
(a) by the substitution for the heading of the following heading:

"[Loans or other financial assistance to directors]Financial assistance";

(b) by the insertion after subsection (2) of the following subsection of the
following subsection:

“(2A) The provisions of this section shall not apply to the giving by a

company of financial assistance to, or for the benefit of its

subsidiaries.”.

Amendment of section 48 of Act 71 of 2008, as amended by section 32 of Act 3
of 2011

12. Section 48 of the principal Act is hereby amended by the substitution for

subsection (8) of the following subsection:
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"(8) A decision by the board of a company as contemplated in subsection (2)(a)

must be approved by a special resolution of the shareholders of the

company—
(a) if any shares are to be acquired by the company from—

a director of the company;

a prescribed officer of the company; or

a person related to a director of the company or a prescribed

officer; or

(b) _if it entails the acquisition of shares in the company, other than shares

acquired as a result of —

(i)

a pro rata offer made by the company to all shareholders of the

(ii)

company or a particular class of shareholders of the company,

notwithstanding that the pro rata offer made to all shareholders

may also include shareholders who are one or more of the

persons referred to in paragraph (a) above; or

transactions effected on a recognised stock exchange on which

the shares of the company are traded.”.

Amendment of section 56 of Act 71 of 2008, as amended by section 36 of Act 3

13. Section 56 of the principal Act is hereby amended —

(@) by the substitution for subsection (2) of the following subsection and

subsequent sub-paragraph:

“(2) A person is regarded to have a beneficial interest in a security of a

[public] company if the security is held nomine officii by another

person on that first person’s behalf or if that first person-

(a)

(b)

(c)

is married in community of property to a person who has a
beneficial interest in that security;

is the parent of a minor child who has a beneficial interest in that
security;

acts in terms of an agreement with another person who has a
beneficial interest in that security, and the agreement is in

respect of the co-operation between them for the acquisition,
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disposal or any other matter relating to a beneficial interest in
that security;

(d) is the holding company that has a beneficial interest in that
security;

(e) is entitled to exercise or control the exercise of the majority of
the voting rights at the general meetings of a juristic person that
has a beneficial interest in that security; [or]

(f) gives directions or instructions to a juristic person that has a
beneficial interest in that security, and its directors or the trustees
are accustomed to act in accordance with that person’s
directions and instructions; or

(g) otherwise holds a beneficial interest.”.

(b) by the insertion after subsection (2) of the following subsection:

“(2A) For the purposes of subsections (3) to (7), a person is also regarded

to have a beneficial interest in a security, if that person is a true owner

in terms of this Act.”.

(c) by the substitution for subsection (3) of the following subsection:

“(3) If a security of a [public] company is registered in the name of a

person who is not a holder or who is the only holder of the beneficial

interest in [all of the securities] that security in the same company

held by that person, that registered holder of security must disclose -

”

(d) by the substitution for subsection (4) of the following subsection:

“(4) The information required in terms of subsection (3) must -

(a) bedisclosed in writing to the company on registration, and within

five business days after the end of every month during which a
change has occurred in the information as contemplated in

subsection (3), or more promptly or frequently to the extent so
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provided by the requirements of a central securities depository;
and

(b) otherwise be provided on payment of a prescribed fee charged
by the registered holder of securities on _demand by the

company.”.
(e) by the substitution for subsection (5) of the following subsection:

“(5) [A company that knows or has reasonable cause to believe that
any of its securities are held by one person for the beneficial
interest of another, by notice in writing, may require either of

those persons to] Unless a company knows the identity of all the

persons who hold a beneficial interest in its securities directly or

indirectly, the company must each quarter of the year require the

reqistered holder of any of its securities of which any beneficial

interest holder is in doubt, and any person which it has any cause to

believe is a beneficial interest holder, including the true owner, to —

(a) confirm [or deny that fact] whether the registered holder is the

holder of the beneficial interest in the securities of the company,

if not, provide details of all the beneficial interest holders in the

securities and the extent of their holding during the preceding

quarter and any preceding period for which the details are not

known by the company;”.

(f) by the substitution in subsection (6) for the following subsection:

“(6) The information required in terms of subsection (5) must be provided

not later than 10 business days after receipt of the notice from the

(g) by the substitution in subsection (7) for the following subsection:

"(7) [A] Every company [that falls within the meaning of ‘regulated

company’ as set out in section 117 (1)(i)] must—
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(a) establish and maintain a register of the disclosures made in
terms of this section; and

(b) publish in its annual financial statement, if it is required to have
such statements audited in terms of section 30(2), a list of

persons who in aggregate, alone or together with another person

hold beneficial interests amounting 5% or more of the total

number of securities of that class, issued by the company or any

such percentage as may be prescribed by the Minister [equal to

or in excess of 5% of the total number of securities of that
class issued by the company with the extent of those

beneficial interests].”.

Amendment of section 61 of Act 71 of 2008, as amended by section 39 of Act 3
of 2011

14. Section 61 of the principal Act is hereby amended—

(a) by the deletion in subsection (8) of the word "and" at the end of paragraph

(a)(ii);

(b) by the addition in subsection 8(a) of the following subparagraphs:

"(iv) a social and ethics committee report; and

(v) aremuneration report.”.

(c) by the deletion in subsection (8) of the word “and” at the end of paragraph
(c)(i) and by the addition of the following subparagraph:

“(iii) _social and ethics committee;”:

Amendment of section 72 of Act 71 of 2008, as amended by section 47 of Act 3
of 2011
15. Section 72 of the principal Act is hereby amended—

(a) by the substitution for subsection (5) of the following subsection:

"(5) A company that falls within the category of companies that are

required in terms of this section and the requlations to appoint a social
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and ethics committee may apply to the Tribunal for exemption from

that requirement in the following manner —

(a) the company must publish the intention to lodge an application

for exemption with the Tribunal, in the prescribed manner;

(b) apply to the Tribunal in the prescribed manner and form, for an

exemption from the requirement and the Tribunal may grant

such exemption if it is satisfied that—

(i) the company has a formal mechanism within its structures

which substantially performs the functions of the social and

ethics committee in terms of this section and the

requlations; or
(i) it is not reasonably necessary in the public interest to

require the company to have a social and ethics committee,

having regard to the nature and extent of the structure and

activities of the company;”; and

(b) by the insertion after subsection (5) of the following subsection:

"(5A)A social and ethics committee shall not be required where —

(a) the company is a subsidiary of another company that has a social and

ethics committee, the existing social and ethics committee will perform

the functions required by this section on behalf of the subsidiary

company; or

(b) _it has been exempted by the Tribunal in terms of subsection (5) and

(6).".

(c) by the insertion after subsection (5A) of the following subsection:

“(5B) The Minister may prescribe the minimum qualification requirements for

members of the social and ethics committee as he or she may deem

necessary to ensure that any such committee, taken as a whole, comprises

persons with adequate relevant knowledge and experience to equip the

committee to perform its functions.”.
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(d) by the insertion of the following subsections after subsection (7).

“(8) The social and ethics committee of a company must comprise not less than

three directors and may in addition include prescribed officers, provided
that

(@) in_the case of a public company and state-owned company the

majority of the directors are not involved in the day-to-day

management of the business of the company, and must not have

been so involved at any time during the previous three financial years;

and

(b) in the case of any other company, not being a public company or

state-owned company, must consist of not less than three directors or

prescribed officers provided that at least one of the directors must not

be involved in the day to day management of the business of the

company and must not have been so involved within the previous

three financial years.”.

(e) by the insertion of a subsection (9) after subsection (8) -

“(9) Aboard of a company that is required to have a social and ethics committee
that-

(@) exists on the effective date, must appoint the first members of

committee within 12 months after-

(i) the effective date; or

(i) the determination by the Tribunal of the company’s application,

if any and the Tribunal has not granted the company an

exemption;
(b) is incorporated on or after the effective date, must constitute a social

and ethics committee and appoint its first members within one year

after -

(i) its date of incorporation, in the case of a state-owned company;

(i) the date it first became a listed public company, in such a case;

or
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(i) the date the company first met the criteria set out in sub-

paragraph (1(c ), in any other case.”.

(f) by the insertion of a subsection (10) after subsection (9) :-

“(10) Thereafter:-

(a)

(b)

at each annual general meeting of a public company or state-owned

company, such company, elect a social and ethics committee; or

by a board of the company where such company is any other

company, not being a public company or state-owned company,

required to have a social and ethics committee.”.

(g) by the insertion of subsection (11) after subsection (10) -

(11) Where a vacancy arises in the social and ethics committee, the board must

appoint a person to fill such vacancy within 40 days after the vacancy

arises.”.

(h) by the re-numbering of subsection (8) as subsection (12) -

(i) by the insertion after subsection (12) of the following subsection:

“13(a)

A social and ethics committee must present a social and ethics

committee report in the prescribed manner and form describing how

the committee performed its functions in terms of this Act and

regulations.
A social and ethics report presented by the social and ethics

committee in terms of subsection (13)(a) must contain the additional

information in the form of a statement that -

(i) the social and ethics committee has fulfilled its mandate in the

manner prescribed; and

(i) there has not been an instance of material non-compliance

where there has been one or more instances of non-compliance,

where such fact has been disclosed.

(c) The social and ethics committee must present its report-
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(i) inthe case of a public company or state-owned company at its

next annual general meeting; and

(i) in_the case of any other company, annually at the shareholders’

meeting or with a resolution as contemplated in section 60(1).

(d) The social and ethics committee report presented to shareholders as

contemplated in sub-paragraph (c) shall be approved by an ordinary

resolution.

(e) Where the social and ethics committee report fails to meet the

approval in terms of sub-paragraph (d),the social and ethics

committee shall-

(i) engage with the shareholders who voted against the report and

who are willing to engage on the vote; and

(i) within a period of four months after the meeting at which the

report was rejected publish a statement on its website, and Stock

Exchange News Service in the case of public companies, which

statement shall also form part of the committee report

contemplated in subsection 13(a), setting out in such a

statement-

(aa) the steps that were taken to engage with the dissenting

shareholders;

(bb) the outcome of such engagement; and

(cc) the actions that will be taken by the company to address

the issues raised by the dissenting shareholders.

(iii) such a statement to be presented at the next annual general

meeting as part of the committee report as contemplated in

subsection (13)(a).”.

(1) by the numbering of subsection 9 as subsection (14).

(k) by the numbering of subsection (10) as subsection (15).

Amendment of section 90 of Act 71 of 2008, as amended by section 55 of Act 3
of 2011

16. Section 90 of the principal Act is hereby amended—
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(a) by the substitution for subsection (1A) of the following subsection:
"(1A) A company referred to in section 84(1)(c)(i), or a company that is
required only in terms of its Memorandum of Incorporation to have its

annual financial statements audited as contemplated in section 34(2)

and 84(1)(c)(ii), must appoint an auditor [—

(a) in accordance with subsection (1), if the requirement to
have its annual financial statements audited applies to that
company when it is incorporated; or

(b) at the annual general meeting at which the requirement first
applies to the company, and each annual general meeting

thereafter.] at a shareholder’s meeting at which the requirement

first applies to the company, and annually at the shareholders

meeting thereafter."; and

(b) by the substitution in subsection (2)(b) for subparagraph (v) of the following
subparagraph:

"(v) a person who, at any time during the [five] two financial years

immediately preceding the date of appointment, was a person

contemplated in any of subparagraphs (i) to (iv);"; or

Amendment of section 95 of Act 71 of 2008, as amended by section 58 of Act 3
of 2011

17. Section 95 of the principal Act is hereby amended by the substitution in
subsection (1)(c) for subparagraph (i) of the following subparagraph:

"(i) by means of the issue or purchase of shares in the company;”; or

Amendment of section 118 of Act 71 of 2008, as amended by section 53 of Act 3
of 2011

18. Section 118 of the principal Act is hereby amended —

(a) by the substitution in subsection (1)(c) for subparagraph (i) of the

following subparagraph:
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"(i) _[the percentage of the issued securities of that company that
have been transferred, other than by transfer between or among
related or inter-related persons, within the period of 24 months
immediately before the date of a particular affected transaction
or offer exceeds the percentage prescribed in terms of
subsection (2);

it has ten or more shareholders with a direct or indirect shareholding

in the company and meets or exceeds the financial threshold of

annual turnover or asset value determined in terms of section 118(2),

provided that the Panel may exempt any particular transaction

affecting a private company in terms of section 119(6);”; or

(b) by the substitution of subsection (2) of the following subsection:

“(2) The Minister, [after consulting] in consultation with the Panel, [may
prescribe a minimum percentage, being not less than 10%, of the
issued securities of a private company which, if transferred
within a 24-month period as contemplated in subsection (1)(c)(i),
would bring that company and its securities within the
application of this Part, Part C, and the Takeover Regulations in

terms of that subsection.] must determine the financial thresholds

based on the annual turnover or asset value of the company in the

Republic, in general or in relation to specific industries, for purposes

of determining or identifying the private companies to which the

provisions of this Chapter 5, Part B and Part C apply.”.

Amendment of section 135 of Act 71 of 2008, as amended by section 86 of Act 3
of 2011

19. Section 135 of the principal Act is hereby amended—
(a) Dby the insertion after subsection (1) of the following subsection:

"(1A)To the extent that any amounts due to the landlord, subject to a

contract by the company which is placed in business rescue

proceedings, are not paid to the landlord during business rescue

proceedings, in respect of and not exceeding the aggregate for all
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public utility services, such as, the company’s share of rates and

taxes, electricity, water, sanitation and sewer charges paid by the

landlord to third parties during the business rescue period referred to

in_this section, is regarded as post-commencement financing as

contemplated in section 135(1).”.

(b) by the substitution in subsection (3) for the words preceding paragraph (a)
of the following words:
"(3) After payment of the practitioner’'s remuneration and expenses

referred to in section 143, post-commencement financing, and

other claims arising out of the costs of the business rescue
proceedings, all claims contemplated—"; and

(c) by the insertion of the amendment after subsection (3)(a) of the following
subsections:

"(3)(b) in subsection (1A) will rank below the claims contemplated in

subsection (1), but ahead of all the secured and unsecured

claims against the company; and

(c) in_subsection (2) will have preference in the order in which

they were incurred over all unsecured claims against the

company.”.

Amendment of section 145 of Act 71 of 2008

20.

Section 145 of the principal Act is hereby amended—
(a) by the deletion in subsection (4) of the word "and" at the end of paragraph
(a) and by the substitution in that subsection for the full-stop of the

expression "; and" at the end of paragraph (b); and

(b) by the addition in subsection (4) of the following paragraph:

"(c) alandlord referred to in section 135(1A) has a voting interest equal to

the amount referred to in that section.".
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Amendment of section 160 of Act 71 of 2008, as amended by section 99 of Act 3
of 2011

21. Section 160 of the principal Act is hereby amended by the addition of the
following subsection:

"(5)(a) Where the companies Tribunal has issued an administrative order in

terms of subsection (3)(b)(ii), the administrative order must stipulate

the date for compliance by the company.

(b) Where the company fails to change its name within the determined

period in terms of the administrative order of the Companies Tribunal,

the applicant may approach the Commission, after the expiration of

the determined period, to substitute the name of the respondent with

its’ company’s registration number followed by ‘Inc’, ‘(Pty) Ltd’,
‘Limited’ or ‘SOC Ltd".".

Amendment of section 166 of Act 71 of 2008, as amended by section 105 of Act
3 of 2011

22. Section 166 of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:

"(1) As an alternative to applying for relief to a court, or filing a complaint
with the Commission in terms of Part D, a person who would be
entitled to apply for relief, or file a complaint in terms of this Act, may
refer a matter that could be the subject of such an application or
complaint for resolution by mediation, conciliation or arbitration to [—
(a)] the Companies Tribunal [;].

[(b) an accredited entity, as defined in subsection (3); or
(c) any other person].".

(b) by the substitution for subsection (2) of the following subsection:
"(2) if the Companies Tribunal,[or an accredited entity,] to whom a
matter is referred for [alternative dispute resolution] mediation or
conciliation, concludes that either party to the conciliation or [,]

mediation [or arbitration] is not participating in that process in good
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faith, or that there is no reasonable probability of the parties resolving
their dispute through that process, the Companies Tribunal [or

accredited entity] must issue a certificate of non-resolution in the

prescribed form [stating that the process has failed].".

(c) Dby the insertion after subsection (2) of the following subsection:

"(2A)a) Where the Companies Tribunal has issued a certificate of non-

resolution stating that the mediation or conciliation process in

terms of this Act has failed, the affected person may refer the

matter further to the Companies Tribunal for arbitration.

(b) Inthe event of arbitration, the arbitrator’s award shall be final and

binding on the parties."; and

(d) Dby the deletion of subsections (3), (4) and (5).

Amendment of section 167 of Act 71 of 2008

23. Section 167 of the principal Act is hereby amended —
(a) by the substitution in subsection (1) for the words preceding paragraph (a)
of the following words:
"If the Companies Tribunal [, or an entity accredited in terms of section
166,] has resolved, or assisted parties in resolving, a dispute in terms of

this Part the Tribunal [or accredited entity] may—".

Amendment of section 194 of Act 71 of 2008, as amended by section 112 of Act
3 of 2011

24. Section 194 of the principal Act is hereby amended by the insertion after
subsection (1) of the following subsection:

"(1A)(a) The chairperson of the Tribunal is the accounting authority of the

Tribunal and is responsible for—

(i) the control and management of the Tribunal;

(i) the effectiveness and efficiency of the Tribunal;

(i) all the income and expenditure of the Tribunal;
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(iv) all assets and the discharge of liabilities of the Tribunal; and

(v) the proper diligent implementation of the Public Finance
Management Act, 1999 (Act No. 1 of 1999), with respect to the

Tribunal.

(b) The chairperson may appoint—

(i) a Chief Operating Officer for a period of 5 years, who may be

reappointed for a further period of 5 years.

(ii) one or more senior managers, under such terms and conditions

as determined by the chairperson.

(c) The Chief Operating Officer is responsible to perform as the Chief

Operating Officer of the Tribunal, subject to—

(i) this Act and its reqgulations;
(ii) the Public Finance Management Act, 1999 (Act No. 1 of 1999),

and the Treasury Requlations; and

iy the policies and directions of the Tribunal.

(d) The Chief Operating Officer is responsible for appointing such other

employees as may be required for the proper functioning of the

Tribunal.

(e) The chairperson must, in consultation with the Minister, determine the

remuneration, allowances, benefits and conditions of appointment

of—
(i) the Chief Operating Officer; and

(i) each member of the Tribunal.".

Amendment of section 195 of Act 71 of 2008, as amended by section 113 of Act
3 of 2011

25.

Section 195 of the principal Act is hereby amended—

(a) Dby the deletion in subsection (1) of the word "and" at the end of paragraph

(b);

(b) by the substitution in subsection (1) for the full stop of a semi-colon at the

end of paragraph (c); and
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(c) by the addition in subsection (1) of the following paragraphs:

"(d) conciliate, mediate, arbitrate or adjudicate on any administrative

matters affecting any person in terms of this Act as may be referred

to itin the prescribed manner by the B-BBEE Commission in terms of

the Broad-Based Black Economic Empowerment Act, 2003 (Act No.
53 of 2003); and

(e) make an appropriate order.".

Amendment of section 204 of Act 71 of 2008

26. Section 204 of the principal Act is hereby amended by-
(a) the substitution in subsection (1) for paragraph (a) of the following
paragraph:
‘(1) Financial Reporting Standard Council must—
(a) receive and consider the relevant information relating to the
reliability of, and compliance with, financial reporting standards
and adapt international reporting standards for local

circumstances through the issue of financial reporting

pronouncements (FRP’s) and consider information from the

Commission as contemplated in section 187(3)(b);”. and

(b) by the insertion of the following subsection:

“(2) For the purposes of this section 204, financial reporting

pronouncements may be issued by the Financial Reporting Standards

Council and published in the Government Gazette from time to time

in relation to international reporting standards which require

adaptation for local circumstances, provided such pronouncements

are not in conflict with the International Financial Reporting Standard

or the International Financial Reporting Standards for Small Medium-

sized Entities.”.

Amendment of arrangement of sections of Act 71 of 2008

27. The arrangement of sections of the principal Act is hereby amended—
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(a) by the insertion after item 30 of the following item:

"30A. Duty to prepare directors’ remuneration report;".

(b) by the insertion after item 38 of the following item:

"38A. Validation of irregular creation, allotment or issuing of shares;".

(c) by the substitution for item 45 of the following item:
"45. [Loans or other financial assistance to directors] Financial

assistance;”; and

(d) by the substitution for Part C of the following heading:
“[Voluntary] Resolution of disputes (Sections 166 -167).”.

Short title and commencement

28. This Act is called the Companies Amendment Act, 2021, and comes into

operation on a date to be fixed by the President by proclamation in the Gazette.
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BoaARD NOTICES ® RAADSKENNISGEWINGS

BOARD NOTICE 127 OF 2021

FINANCIAL SECTOR CONDUCT AUTHORITY
FINANCIAL MARKETS ACT, 2012
APPROVED AMENDMENTS TO THE JSE DERIVATIVES RULES
The Financial Sector Conduct Authority (FSCA) hereby gives notice under section
71(3)(c)(ii) of the Financial Markets Act, 2012 (Act No. 19 of 2012) that the

amendments to the JSE Derivatives Rules have been approved. Please be advised

that the rules have been published on the official website of the FSCA

(www.fsca.co.za) and the website of the JSE (www.jse.co.za).

The a dmentsycome into operation on the date of publication.

FINANCIAL SECTOR CONDUCT AUTHORITY
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